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...With Striking New Designs and Features! 
...With Anyheet Control on all models priced at $5.95 and up! 
...With Vastly Increased Load Building Possibilities! 


The Anyheet Control Silex is a powerful sales 
weapon. It gives you a double advantage. First, 
more Silex Glass Coffee Makers will be in- 
stalled on your lines. Second, Anyheet Control 
Model Silex Glass Coffee Makers greatly in- 
crease your load—for they are in operation 30 
to 60 minutes, keeping coffee at drinking tem- 
perature after the normal 10-minute brewing 
period. 


Silex is the original and by far the best known 
Glass Coffee Maker on the market. Silex pro- 
duces the finest coffee made today—by ending 
the bitterness which, research has proved, is 
often caused by excess acid due to over- 
brewing. 


Silex Glass Coffee Makers—and their many 
exclusive features—are backed by the greatest 
advertising and merchandising campaigns in 
the appliance field. The Silex representative in 
your district can discuss plans best suited to 
your needs! 


The Silex Company, Dept. P, Hartford, Conn. 
The Silex Company Ltd., St. Johns, P. Q. 


Here's just one of the new members of the Silex 
family. The Silex Delray Electric Table Model with 
Anyheet Control—$5.95, black trim; $6.25, red trim. 


THERE IS ONLY ONE 


41. EX 


TRADE MARK REGISTERTO Y.S. PAT. OFF, 


BREWING COMPLETED WITHOUT REMOVING GLASS FROM STOVE 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 














st 18, 1938 Public Utilities Fortnightly 


Left, Wagner 16,- 
opese 115,000 16 

Py P, 1o 
13,200 volt, oil - 
filled, water-cooled 
power transformer 





MOTORS 








AWE tiv sd Wiser ateh @esuilesestiteyn 
6400 Plymouth Avenue, Saint Louis,US.A. 
TRANSFORMERS 























@ Power transtormers are the responsible serv- 
ants essential for the unfailing transmission of 
electric power. Wagner power transformers 
give unfailing service, because: (1) they are lib- 
erally designed with extra factors of safety, 
(2) materials and parts are carefuly selected 
and pre-tested, (3) the latest production meth- 
ods are utilized in their construction, (4) the 
very latest developments are embodied in their 
design after considerable engineering research, 
(5) only carefully trained workmen are used for 
their manufacture, and (6) all completed trans- 
formers are subjected to rigid and comprehen- 
sive engineering and commercial tests before 
shipment to customers, Utility companies will 
find it to their advantage to give Wagner an 
opportunity to quote on their next power trans- 
former installation. In the meantime let us 
send you Wagner Power Transformer Bulletin 
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KONITE VARNISHED CAMBRIC CABLES have a long-established record of 
reliable performance. This record is represented by thousands of installa- 
tions in all conditions of use throughout the country. 


OKOCLOTH FABRIC a more recent but well-demonstrated insulation, definitely 
increases the wide scope of varnished cambric . . . OKOCLOTH FABRIC was 
specially developed for conditions where a higher degree of resistance to heat 
and oil is required. 


Full knowledge of the use possibilities of OKOCLOTH CABLES is important be- 
cause of the increasing number of applications which will be found for them. 
Details of voltage and temperature ratings and other characteristics of 
OKOCLOTH will gladly be furnished upon request. 


G@A THE OKONITE COMPANY 4 


Founded 1878 


EXECUTIVE OFFICE: PASSAIC, NEW JERSEY 
HAZARD INSULATED WIRE WORKS DIVISION THE OKONITE-CALLENDER CABLE CO,, INC. 


New York Boston Seaitle Buffalo Chicago Dallas Detroit Atlanta 
Philadelphia los Angeles Pittsburgh St. Lovis Washington San Francisco 


OKONITE QUALITY CANNOT BE WRITTEN INTO A SPECIFICATION § 
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HERE is (or used to be) in Potter county, 

Pa., near the headwaters of the Genesee 
river, a ramshackle old cabin perched on the 
top of a high ridge which was called the Point 
of the Great Divide. The owner of this cabin, 
who was wont to charge 10 cents admission 
to the narrow, bumpy mountain lane which he 
laughingly called his private road, claimed that 
his queer triangular roof actually cut the rain- 
fall into three parts, like Caesar’s Gaul. 


ONE part was supposed to flow north via 
the Genesee into the Great Lakes and then 
through ‘the St. Lawrence into the North 
Atlantic. Another was said to find its way into 
the Mississippi watershed via the Allegheny 
river and so ended up in the Gulf of Mexico. 
The third part, flowing southward, reached 
the Chesapeake bay via the Susquehanna. 


As a gullible youngster on a summer visit, 
we were much impressed with this phenomenon 
of nature, and recall distinctly climbing the 
ladder with a cup of well water to pour over 
the copper-covered pyramid which capped the 
roof. This was the accepted ritual for all cash 
customers, who were gravely assured by the 
management that good luck would follow their 
dispatching of water to the “three ends of the 
earth.” 


It wasn’t until years later we discovered 
that the Potter county cabin was a fake, be- 
cause the true watershed divisions were miles 
west of that point. In short, the enterprising 
hill-billy of those Harold Bell Wright days 
was operating what we would currently call 
a racket. Just the same, we never entirely got 
over that early thrill of pouring the ceremonial 
beaker over the copper cornice, even if every 
blessed drop of it did end up in Kettle creek. 


¥ 


fers is probably in all of us some degree 
of respectful curiosity about the mystic 
ordinations of nature by which water courses 
covering areas of thousands of square miles 
are divided, often by a frail ridge. And why 
not? After all, the matter goes back to the 
most fundamental mystery of creation—the 
Almighty’s “separation of the lands from the 
waters”! 


It is only natural, therefore, that the latest 
and most ambitious engineering feat on the 
greatest natural water parting of our con- 
tinent should excite widespread curiosity. 
Every reader of Western stories knows that 
the Great Divide is that high backbone of the 
Rockies which parts the waters which flow into 
the Pacific from those which flow eventually 
into the Atlantic. 
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WILLIAM E.- WARNE 


When the water comes over the mountains, 
Colorado-Big Thompson will be an accom- 
plished fact. 


(SEE Pace 195) 


But comparatively few people out here in 
the East realize that Uncle Sam is actually 
engaged in a scheme to divert 300,000 acre- 
feet of water a year from the surplus head- 
waters of the Colorado river, and bring them 
through a mountain tunnel over thirteen miles 
long, and deposit them on the eastern slopes 
for the benefit of agriculture. The diverted 
waters will thus terminate in the Atlantic in- 
stead of the Pacific. Such is the Colorado- 
Big Thompson project. 


Witi1Am E. Warne, who wrote the article 
on the Colorado-Big Thompson project in this 
issue, is a Westerner, despite the fact that he 
was born thirty-two years ago on an Indiana 
farm. He was reared and educated in Cali- 
fornia, came East with the Associated Press 
to become a Washington reporter in 1933, 
and for three years has been in the employ of 
the Bureau of Reclamation, which is to build 
the Colorado-Big Thompson project. He is 
familiar with irrigation, its advantages and 
problems. He was raised on an irrigated farm 
in the Imperial valley of California; edited 
newspapers in irrigated sections; and more 
recently has been working as an editor within 
the bureau which is doing most of the con- 
struction for irrigation in our generation. 


¥ 


N” much attention has been paid to that 
provision of the Securities Act of 19. 
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IWER PIPING jobs of J & L Seamless give yo 


ger service ... are safer... 


pre dependable . . . because 


§ I, Seamless can take it 


-’s extra strength in every 
hof J & L Seamless Pipe 
ength that assures safety, 
life and greater operating 
ency. 
& L Seamless Pipe has no 
spots where ruptures can 
. It is pieced from a solid 
, then expanded and rolled 
pal dimensions. There are 
elds...therefore no chance 
ailure occurring at or near 
id, 
& L Seamless Pipe offers 
mum resistance to corro- 
.--heat and high pressure. 
use of the special selected 
used in its manufacture, 
L Seamless Pipe is easy to 
and coil. When faced with 
plicated upsetting and ma- 
ing jobs, pressure joint manufacturers like the excellent working qualities 
& L Seamless for they get better joints that assure trouble-free installation 
that give long years of service and complete customer satisfaction. 
stallations in power and processing plants throughout the country are proving 
safety, economy and efficiency of J & L Seamless Pipe. 
Seer Es Make your maintenance dollars go farther. Specify 
J&L Seamless Power Piping for both new installations 


and replacement work. 


JONES & LAUGHLIN STEEL CORPORATION 


AMERICAN tnmow ano Srece Works 
PITTSBURGH PENNSYLVANIA 


MAKERS OF HIGH QUALITY IRON AND STEEL PRODUCTS SINCE 1850 
J & L—ALWAYS MAKING FINER 
CARBON STEEL PRODUCTS FOR NEW AND BETTER USES 








J & L Seamless Pipe is ductile, for 
easy bending, coiling and upsetting 
- ». strong, for safety and long life. 


Write for this J & L Tubular Pipe 

Handbook—SP-4, on your business 

letterhead. It contains valuable 

application data, including @ steam 
chart, that will help you. 
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which specifically exempts from the necessity 
of complying with SEC registration require- 
ments securities offered at “private sale.” The 
first reaction of most people is that the total 
amount of such transactions is probably so 
negligible that it isn’t worthwhile to bother 
their heads about it. And it is true that pri- 
vate sales of securities have not been large, 
especially in the utility field. But the fraction 
has been substantial—about 9 per cent since 
1933. More important, perhaps, are the future 
possibilities of such financial procedure as 
evidenced by actual experience to date. 


So we commissioned JoHN F. CHILDs, 
public utility security analyst for the New 
York investment firm of Dick & Merle Smith, 
to explore the subject. His article begins on 
page 203 of this issue. Mr. CuILps was born 
in New York in 1909 and received his earlier 
education in Connecticut, graduating from 
Trinity College in Hartford (B.S. and M.S.). 
He is also a graduate (M.B.A.’33) of Harvard 
Graduate Business School. 


¥ 


geri Ear, who wrote our feature article 
on prudent investment as practiced in 
Massachusetts, was born in Bangor, raised 
in Boston, and bred in Annapolis, Md., 
where he trained to be an officer with the 
Naval Academy Class of 1929. Mr. Eart, 
however, preferring the slide rule to the sex- 
tant, returned to his native New England for 
postgraduate work at the Massachusetts In- 
stitute of Technology. And, aside from a 
period of faculty work at Pennsylvania State 
College in 1932, he has been there ever since, 
engaged in consulting engineering. He was 
especially active as an adviser on matters of 


ELLIOTT EARL 


Massachusetts has been using “prudent in- 
vestment” for nearly a half century. How has 
it worked? 


(SEE Pace 212) 
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JOHN F. CHILDS 


Can securities be profitably sold without en- 
tering the stream of interstate commerce? 


(SEE Pace 203) 


utility regulation to the former governor of 
the state of Massachusetts, James M. Curley. 


¥ 


AS an extra feature, we are publishing as an 
appendix to this issue the text of the 
principal addresses given at the sessions of 
the Section of Public Utility Law at the re- 
cent annual convention of the American Bar 
Association in Cleveland, Ohio. This follows 
an annual custom in this respect which we be- 
gan the summer of 1934. And we know from 
past experience that these excellent addresses 
will be of interest not only to our readers of 
the legal profession, but to all serious stu- 
dents of the important function of utility 
regulation in America today. Incidentally, 
speaking of legal matters, the article begin- 


ning page 217 of this issue, discussing the new 7 


Federal gas regulatory act, was written by 
Francis X. WELCH of the ForrnicHrty staff. 


¥ 


our next issue, we are bringing out a 
rather unusual type of article for the 
FortNIGHTLY. It has to do with the business 
of mining and what is likely to happen to it. 
You may not see offhand just what the con- 
nection is between coal mines and the utilities 
from the regulatory viewpoint. But you'll un- 
derstand all right, after you’ve read the article, 
“Will the Mines Be Taken?” by our frequent 
and favorite contributor, Herbert Corey. 


The next number of this magazine will be 
out September Ist. 


tr’ 
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HOW YOU CAN INCREASE 


APPLIANCE SALES/ 


YOU can now make it possible for 
every salesman, new and old, to apply the sales 
planning that you know produces sales! 


Under your direction, equipped with a Kardex 
Visual Sales Presentation, each salesman will 


Hon. Te a Sales i ith 
weet presentations with a e m 
ce? x Kardex Visual Sales Pres- Carry action and drama throughout his every 
a entation command atten- . “ x 
tion and deliver sales! presentation . . . stress owner benefits . . . picture 
; ae quality, pride of ownership . . . explain simplicity 
or of ~ of use, operation, and service . . . show dis- 


advantages of inferior products and service . . . 
use local testimonials . . . test sales progress . . . 


- Bw G3 and, best of all, pictures will prove the story! 

the ’ 

is of A single Kardex unit will serve as a presenta- 
“nar a a tion for any number of items. Individual Kardex 
llows cards are quickly changed and testimonials may 
ie ; be localized even for city sections. 

ot WO ad Write today for a grand, new, eight page book- 
stu- < let dealing with successful sales planning. “OF 
a e ‘f MEN AND MOUTHS?” is 

egin- = : free and your copy will 

~~ show you how to increase 

staff. di Sales are lost when vital | YOur appliance sales at little 


int fi tt 
Control your saicemen and even no extra cost! 


... from an interesting 


opener to a convincing Send the coupon today! 


ut a ~ “ close with the Kardex 

the : Visual Sales Presenta- 
ness tion here in action! 
0 it. 
con- 
ities 

un- : 2 . 
icle, ee > =: Remington Rand Inc, 
uent Coe Dept. U-8 

Buffalo, N. Y. 
: Gentlemen: 
1 be : : age Please send me my free copy of “OF MEN 


AND MOUTHS.” I want to increase my 


appliance sales. 





This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 








In This Issue 
a7 


In Feature Articles 


Colorado-Big Thompson project, 195. 

Principal features of Colorado-Big Thompson 
project, 197. 

“Peaking” power load, 199. 

Disposal of marketable power, 201. 

Use of Grand lake, 201. 

Public utility securities at “private sale,” 203. 

“Private sale” to institutional investors, 205. 

Outlook for “private sale” of securities, 206. 

Financing costs, 208. 

Limitations of “private sale,” 210. 

“Prudent investment” in Massachusetts, 212. 

Fairness of rates and earnings, 213. 

Determination of rate base, 214. 

Serious defect in prudent investment theory, 


215, 
Uncle Sam moves in on gas industry, 217. 
Jurisdiction of FPC, 218. 
Rate sections of Natural Gas Act, 219. 
Federal-state codperation, 221. 


¥ 


In Financial News 


“Scatteration versus integration,” 223. 

Death sentence invoked against Utilities Power 
& Light, 225. 

Manufactured gas companies, 226. 

Stock market compared with bond market, 226. 

New financing, 227. 

Chart, 228. 


- 
In What Others Think 


Chairman Douglas and the death sentence, 229. 

New light on Thomas Edison, 236. 

ke ~ there be more holding company litigation, 
38. 


In The March of Events 


Nation-wide power hookup forecast, 240, 
Utility heads asked to testify on TVA, 240, 
REA to spur allocations, 240. 

Dam plan considered, 241. 

News throughout the states, 241. 


¥ 


In The Latest Utility Rulings 


Commission passes on intercorporate pay- 
ments, 249. 


Adequacy of state remedies bars Federal court 
power under Johnson Act, 250. 

No reparation awarded on basis of contract 
charge for extension, 250. 

Court denies right of Arizona commission to 
regulate city plans, 251. 

Natural gas service authorized over protests 
of coal and artificial gas vendors, 251. 


Customers cannot dodge agreed extensior cost 
by claiming discrimination, 252. 


Discrimination and attempts at monopoly pre- 
clude claim of mutual operations, 252. 


Location of records outside of state, 253. 


Intrastate telephone toll rates higher than in- 
terstate rates held discriminatory, 253. 


Miscellaneous rulings, 254. 
e 


A ppendix—American Bar 


Association 


Scatteration versus Integration of Public Util- 
ity Systems, 255. 
New Horizons In Public Utility Control, 266. 





PREPRINTS FROM PUBLIC UTILITIES REPORTS 


Various regulatory rulings by courts and commissions reported in full text, 
pages 113-176, from 24 P.U.R.(N.S.) 


AUG. 18, 1938 





gust 18, 1938 Public Utilities Fortnightly 11 


UNIVERSAL DESIGN REDUCES COST 
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WITH 
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LIGHT LINE SERVICE BODY 


Uses in Common 


ELECTRIC METER INSTALLATION 
GAS METER INSTALLATION 
COMBINATION GAS AND ELECTRIC 
GENERAL SERVICE 


A universal design permits us to standardize our manufacture and effect 
a considerable saving to buyers of public utility bodies. For the first time 
in history we offer a price based on the production of 1000 units. Adequate 
protection is provided for gas or electric meters when carried. The partitions 
and shelves for each application are fully adjustable. 





4460 
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WITHOUT 
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ROOF 











APPLIANCE REPAIR BODY 


argest Exclusive Manufacturer of Standard Utilities Equipment for Motor Vehicles 
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Remarkable Remarks 


“There never was in the world two opinions altke.” 





—MOonrtTAIGNE 





“Absentee management, no matter how honest and 
able, cannot equal local management.” 


¥ 


“The country can stand a few ‘m’stakes’ in its political 
departments. It cannot stand many ‘mistakes’ in its judi- 
cial departments.” 


¥ 


“Despite depressions, floods, disasters, and changes in 
administration, the United States has an unquenchable 
faculty for coming back.” 


¥ 


“Private industry in most lines, given a fair chance, 
has generally been able to turn out better products at 
lower prices than the government.” 


¥ 


“The real issue before all business today, big and 
little, is whether we think enough of our system of free 
American enterprise to fight for it.” 


* 


“The so-called wages and hours bill, passed by Con- 
gress last Tuesday (June 14th), is probably the most 
iniquitous measure enacted during our generation.” 


¥ 


“There are large and influential groups in the admin- 
istration which are deeply and doubtless sincerely im- 
bued with the doctrines of the Utopian socialists.” 


¥ 


“It has been estimated that in the next ten years of 
national prosperity the kilowatt-hour output will double. 
The indications are that this estimate is, if anything, de- 
cidedly conservative.” 


> 


“We editors realize that we have lost caste with the 
American people. We are on the bad books of public 
esteem, not heavily in the red but teetering back and 
forth between the right and the wrong side of the 
ledger.” 


12 
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Burroughs 
PUBLIC UTILITY BILLING MACHINE 


i 


Burroughs Billing Machine 
writes bill and office record, fur- 
nishes a journal, and automati- 
cally accumulates totals of 
revenue classifications, rate 
blocks, etc. 


Automatically warns operator if 
a mistake is made in computing 
consumption in the meter book 
or in entering reading and con- 
sumption figures on the key- 
board. This eliminates the need 
for checking consumption 
figures before writing bills. 


The Short-Cut Keyboard en- 
ables operator to enter two sets 
of figures (such as gross and net 
amount) on the keyboard, and 
depress operating bar—all at the 
Same time. 

Sh 


Figures are automatically re- 
peated by the machine on both 
stubs and ledger. 


Bills completed are automati- 
cally ejected and stacked in 
correct billing order. 


Whatever plan is used—Stub, Bill and Ledger, 
or Register Sheet —this new Burroughs will do 
the job with greater speed, simplicity and 
ease of operation. So many of its operations 
are automatic that the machine may be said 
to do most of the work without effort on the 
part of the operator. 


Investigate. See for yourself why 85 per cent 
of all public utility customers’ bills are writ- 
ten on Burroughs Public Utility Billing 
Machines. Telephone the local Burroughs 
office for more information, or, if more con- 
venient, mail the coupon for full particulars. 


MAIL THIS COUPON TODAY! 


Burroughs Adding Machine Company 

6534 Second Boulevard, Detroit, Michigan 

I would like complete information about the new Burroughs 
Public Utility Billing Machine. 


Name. 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





14 REMARKABLE REMARKS (Continued) 


RicHArp C. PATTERSON, JR. 


Assistant Secretary of Commerce. 


Dr. Epwarp JAMES McCormick 
Grand Exalted Ruler, Benevolent 
and Protective Order of Elks. 
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“It is the responsibility of government to outlaw all 
kinds of manipulation, to prevent fraud, and to preserve 
a business structure that is genuinely competitive,” 


¥ 


“We are just as strong for drafting industry in time 
of war as keeping government interference out of in. 
dustry, business, and the professions in time of peace.” 


¥ 


“Until contracts we have are put into effect to sell the 
complete output from these three dams [TVA], present ' 
revenues will not pay all fixed charges after paying op- 
erating expenses.” 


¥ 


“It is impossible to make an investment unless you 
know you can pay interest and taxes—that’s one of the 
troubles of private companies, but the Federal govern- 
ment has no such inhibitions.” 


¥ 


“Had it been the intent of the idea back of the TVA 
to promote navigation or control floods, or both, the ad- 
ministration of the project would undoubtedly have been 
entrusted to the Army Engineers.” 


¥ 


“Broadcasters have made mistakes, plenty of them. 
That is the way they learned to be broadcasters. I want 
them left free to make more mistakes. That is the way 
they will learn to be better broadcasters.” 


¥ 


“If private enterprise, left to its own devices, becomes 
half-regimented and_ half-competitive, half-slave and 
half-free, as it is today, it obviously cannot adjust itself 
to meet the needs and the demands of the country.” 


¥ 


“The Public Works Administration is happy and will- 
ing to codperate with private industry as it has done in 
the past. PWA is not a substitute for private industry. 
It is not even in competition with private industry. It is 
a means of encouragement and aid to private industry.” 


¥ 


“These public water-power resources must be devel- 
oped in accordance with the enlightened thought of the 
day, under state ownership and state control so that all 
of our people may be able to secure the benefits that 
should come to them from their own resources and their 
own property.” 
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he PITTCO STORE FRONT CARAVAN 
R etuzcns 7 



















Nu 
le 





nother chance to tie up with this This time, the Caravan will cover 
potent builder of new lighting cus- your territory more broadly than 
tomers! Another opportunity to before. Having presented its store 
sell more current by showing the front exhibit in all the metropoli- 
merchants and property-owners in tan areas on its previous tour, it 
your ‘territory the advantages of will this time present showings of 
modern, business-building store its scale models in the more 
front lighting and design. important smaller communities 
throughout your territory ... giv- 
ing every merchant and _ every 
property owner a chance to see it. 








The Pittco Store Front Caravan, 
with twelve scale models of modern, 
properly illuminated store fronts, is 
going to cover the entire country Watch for the return of the Pittco 
again, If it visited your territory on Caravan... and tie up with it in 
its first trip, you'll know how help- your sales efforts. Your nearest 
ful it was to you in educating your P ittsburgh Plate Glass Co. branch 
prospects to a better appreciation can give you specific information 
of adequate store front illumination. a8 to when it will revisit you. 


PITTSBURGH, 7 
PLATE GLASS COMPANY @ 
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*““SUPER-DREDNAUT” COOL GOGGLE 
FOR “HOT WEATHER” 


Workmen wear Super-Drednaut Goggles with a smile because they are the coolest goggle for 
hot weather. Ventilation holes all around the cup, extra wide screen area, light in weight 
and Non-Rubber headbands are reasons why Super-Drednauts are the ideal summer goggles and 
why workmen prefer them. 


They swear by them too, because of the ADDED protection which Super-Drednaut deep 
curved lenses provide. 


And remember, the one feature that undoubtedly furnishes the greatest comfort of all to goggle 
wearers, especially in hot weather is the Super-Drednaut Non-Rubber Headband —the only 
headband of its kind on the market today that—does not contain any 
rubber—maintains a uniform tension indefinitely—stays adjusted 
for keeps—can never be injured by over-extension—and, is 
not affected by hot weather, moisture, perspiration, 
oil or grease. It is the one headband that eliminates 
completely all the annoyances so prevalent in the oll 
style elastic headbands. 


Send TODAY for a Super-Drednaut Goggle with the 
Non-Rubber Headband and inspect: its outstanding 
advantages for “Hot Weather’ use. 


Super-Drednaut 50-S Goggles e 


THE SAFETY EQUIPMENT SERVICE COMPANY 


Buell W. Nutt, President tes 3 1230 St. Clair Avenue, Cleveland, Ohio 


Manufacturers of a General Line of Accident-Prevention Equipment 


Sen eat 
This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





August 18, 


ELE 
duit 
importa 
nent dis 
Cons: 
made t 
Transi 
Korduc 
Both ¢ 
... hen 
sion, inc 
common 
herent « 
virtual { 

And 
too! In 
strength 
envelop 
Large sé 
As fe 
logical 
mission 
calls for 
Th 





August 18, 1938 Public Utilities Fortnightly 


AONE WAY... 


withouta => 
concrete envelope 


BOR ANOTHER 


“concreted-in” 





BOTH CONDUITS cut 


Electrical Distribution Costs! 


ELECTING the right electrical con- weight and long lengths reduce both material 
duit to meet specific problems is an and handling costs. 
important factor in providing for perma- For free data-sheet manuals on both Transite 
nent distribution savings. Conduit and Transite Korduct, write Johns- 
Consider, therefore, the contributions Manville, 22 E. 40th St., N. Y.C. 
made toward this end by both J-M 
Transite Conduit and Transite 
Korduct ... 


_ Both are asbestos-cement in composition J 0 h n S = M P| fe vi il e 


... hence permanently resistant to corro- . 
sion, incombustible and weatherproof. In 

common, these materials possess an in- TR A 

herent durability that promises years of 


virtual freedom from maintenance. for use underground without concrete 


And there are installation economies, envelope and for exposed locations 


too! In the case of Transite Conduit—its 

strength permits installation without an ITE KORDUCT 
envelope. ‘“‘Concreting-in” is eliminated. 

Large savings immediately effected. 


As for Transite Korduct . . . it’s the for installation in concrete 


logical choice on all multiple-duct trans- : 
mission systems — or wherever the service : 


calls for “‘concreting-in.” For here, its light 
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Barber Gas Pressure Regulator; 
—Better Styled —Better Made 


HE necessity for the use of reliable gas pressure regulators on 

kitchen ranges, as well as other home and commercial gas appli- 
ances, is now widely recognized. Regulators are essential to flame 
control, safety, and fuel economy. The eye-appeal of Barber Regula- 
tors will be found wholly in keeping with up-to-date styling of today’s 
ranges. In fact the attractive appearance of: Barber Regulators, 
harmonizing with modern design in most types of heating equipment, 
has induced many appliance builders to include them as standard 
equipment. 


Barber Gas Pressure Regulators are built in accordance with high 
standards of precision, and operate within a range of 3/10 pressure 
drop. Neat, compact, all-bronze body, brass working parts. Size 14” 
to 114” tested and certified by A. G. A. Testing Laboratory. For 
appliances which you sell, sponsor, or manufacture, the use of Barber 1”, 1%”, 144", and 2” sizes, 
Regulators is an additional evidence of Quality. e 


Write for complete Barber Cats. 
log on Burner Units for Gas 


BARBER 22225 BURNERS 82s 


Pressure Regulators. 


THE BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohis 


WALL 


BRAZED STEEL DOUBLE: 
JACKETED COMPOUND KETTLE 








A double-jacketed compound kettle for melting 
joint filling compounds. Exceptionally rugged, made 
of heavy steel, with bottom and spouts brazed. Out- 
side jacket completely covers sides, top and spout. 
Complete with double ring on bail for lowering and 
raising in a manhole or on a pole. 


View of Bottom, show- P. WALL MFG. SUPPLY co. 
ing Doudle Jacket ‘all PITTSBURGH, PA. 


over 
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— BOULDNT PASS UP 
DODGE TRUCKS 
AT THESE PRICES 


says Edward C. Reif, Berwyn, Ili. 


“Famous Dodge Quality 
At Today’s Price Means 
Big Savings” 


Say Buyers Everywhere 


ANY truck buyers are sur- 

prised when they find out 

how easy it is to buy a new 

Dodge truck right now. See your 
Dodge dealer at once. 


This adverti: t end y the Engi- 
= oben gt weet BOGE Division of 
* ores ~ = ra Pee aN TY ees rysier OT) ration, anufacturers 01 
DODGE 1%-TON STAKE—133" W.B. with 9foot Dependable Cars and Trucks. 
body and 159” W. B. with 12 foot body—Many 
extra-quality features make it today’s big truck 
value. See your Dodge dealer. 








L i B E R rating Dodge woos av le to them. 


Many are now ° b — terms ETROIT 
gown payment and Hoe digo ED he fe 
RucK PRIC seek State oe Not 


=e” ws eee Federal Taxes. 
nee “4 i 5 133") Wiretbat * 4 
. $702 
"4 ae a. svell oa 'w.B.- 
1%-Ton 33" og 598 


os 1%-Ton Stake = 
B. . take— 159” 
a B.. —s pins includes front bumper. s 
per, spare tire Ss 
a rae rear bumper. coreanening? 3 - “BE ccs, FOR 
ioe %,1,1%, 2 and 3-to nat 
Orher megcls ces IN YOUR LOCALITY 
DELI 


SEE YOUR DODGE DEALER TODAY 
FOR A “SHOW-DOWN”’ OF VALUE 
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Plant after plant in the Public Utility industry has swung to Riley 
Pulverizers .. . definitely establishing Riley as one of the leader; 


A few Public Utilities using Riley Pulverizers . .. 


Union Electric Light & Power, Cahokia . . . Repeat Order 
Edison Electric Illuminating Co., Boston . . . Repeat Order 
Hartford Electric Light Co., Conn. ... Repeat Order 
Potomac Electric Power Co., Washington, D.C. 
Oklahoma Gas & Electric Co. .. . Repeat Order 
Stamford Gas & Electric Co., Conn. 

City of Springfield, Il. 

City of Tacoma, Wash. 

Savannah Electric Co., Georgia 

Dubuque Electric Co., Iowa 

Central Iowa Power & Light Co. 

Lynn Gas & Electric Co., Mass. 

Upper Michigan Power & Light Co. 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT ‘TACOMA 
ST. Louls CINCINNATI HOUSTON CHICAGO ST. PAUL KANSAS CITY LOS ANGELES ATLANTA 
COMPLETE STEAM GENERATING UNITS 
BOILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZ ERS - WATER-COOLED FURNACES 
PULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 
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DARLING 
OF COURSE 


Darling Valves are sturdily built on sound me- 
chanical principles. Even a casual glance, at 
their unusual internal construction, is convinc- 
ing evidence of their ability to meet every re- 
quirement. Write for complete particulars about 


valves that give complete satisfaction. 


DARLING VALVE & MFG. CO. 
Williamsport, Pa. 


Representatives in: 


New York Philadelphia Oklahoma City Houston 
Pittsburgh Toledo Evanston, Ill. 


DARLING| 


GATE VALVES 
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Pressure Type =) easy operation 
1-Gallon fame = rapid discharge 
Fire ae | long range 


Extinguisher : large capacity 


Here is the big brother that comes to the rescue of the little fellow 
when he's trying to handle something beyond his capacity. 


Wherever there are big buses, trucks, gasoline pumps, electric loco- 
motives, transformers, panel boards, and large rotary units, this one- 
gallon pressure-operated Pyrene extinguisher offers greater pro- 
tection. 


Speed and force of application are important in fire fighting. Give 
the valve of this extinguisher a quarter turn and a strong stream dis- 
charges one gallon of vaporizing liquid in 55 seconds. 


Make sure that you have enough Pyrene one-gallon extinguishers to 
back up your smaller equipment. Write for folder No. 22. 


yrene ATlanufacturing Compan 


CHICAGO 
SAN FRANCISCO 


ie 
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High electrical conductivity, strength to permit long spans, light weight 
which keeps supporting structures within economical limits of strength 
and size, and high resistance to corrosion; these are the properties of 
Aluminum Cable Steel Reinforced responsible for its widespread popu- 


larity among line designers and builders. 


ALUMINUM COMPANY OF AMERICA 


2134 Gulf Building, Pittsburgh, Pa. 


ALCOA-ALUMINUM 
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GMC Thaitrs 
for Erery Uiilety 


* Sizes from 4% tol5 * Newest Cab-Over- 
Tons Engine Models 


* All Types Stand- * Every Type and 
ard Bodies Style Trailer 





Only GMC offers every popular type and style of both trucks and trailers 
—at prices crowding the lowest. Countless GMC’s are registered in pub- 
lic utility service because they have longer, more useful life, cost less to run, 
attract the public eye, and because they are available in sizes up to 15 tons. 


Our own Y. M. A. C. Time Payment Plan assures you of lowest available rates 


5-MAN-CAB LINE TRUCK 
Chassis and cab de- 
signed and built en- 
tirely in GMC shops. 
A time-saver and la- 
bor-saver for utilities. 


GENERAL MOTORS TRUCKS € TRAILERS 


GENERAL MOTORS TRUCK & COACH e DIVISION OF YELLOW TRUCK & COACH 
MANUFACTURING COMPANY e@ PONTIAC, MICHIGAN 
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@ Credited by impartial observers with being 
the biggest forward step in mechanical firing 
developed during the last 10 years, Stowe 
Stokers from Arkansas to Massachusetts are 
demonstrating the many exclusive features 
only they can offer. 

Instead of ramming the burning fuel and 
ashes into piles, retarding draft passage and 
stratifying the gases, as with earlier designs, 
Stowe Stokers maintain the fuel bed at even 
depth, side to side and front to rear, and move 
it toward the ash hopper slower and slower so 
that it does not burn thinner and thinner. 
Draft problems are minimized. Compartmented 


wind boxes and long rear arches are no longer 
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necessary. A simpler, less costly furnace cham- 
ber results. 

Carbon loss in the ash is reduced sometimes 
by a full 50%. More uniform burning over the 
entire grate area, more rapid pickup and the 
ability to handle wide load swings without 
pressure fluctuation, are secured. Stowe Stokers 
have introduced a new era of more efficient and 
more profitable operation through lower steam 
costs. Write for a full de- 
scription and the illustrated 
catalog. It will pay you to 
investigate Stowe Stokers’ 
many exclusive features for 


your plant! 


THE JOHNSTON and JENNINGS CO., 977 Addison Rd., Cleveland, Ohio 
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Have you read these DAVEY LINE CLEARING SERVICE 
INTERESTING BOOKLETS? 


Davey Lowers Costs 


@ Fine Equipment 
@ Industrious Men 
@ Thorough Training 


@ Proper Supervision 


Always use dependable Davey Service 


DAVEY TREE EXPERT CO. KENT, OHIO 


DAVEY TREE SERVICE 


———— 


























renee 





Utility executives may find these 
three booklets helpful. They tell 
something of Electrical Testing Lab- — Alloy tool steels made to exacting 
oratories’ facilities and suggest how Specifications 
they may be applied to your prob- — Old craftsman methods of indi- 


lems. Ask us for them. vidual manufacture 
— The most rigid inspection and test- 


ELECTRICAL ing of each plier 


Klein methods are not mass production 
TE STl NC methods but for a man who demands a 
plier of Klein quality there is no way te 


Ww N:1e) Se -Wre)'d| 3 S produce it except the Klein way. 
me Mathias & Sons 
East paper “ge Street LEIN So 
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Robertshaw greets the C. P: Range 
and congratulates the Industry on its 
achievement in certified performance. 

The full significance of perfection 
is understood by Robertshaw who, in 
turn, has worked towards constantly 
greaterperfectioninoven-heat-control. 

The performance of Robertshaw 
Oven-Heat-Control is likewise certi- 
fied — by its history of wide accep- 
tance and national reputation. The 
perfection of Robertshaw Controls 
has made them worthy companions 


to the Industry's finest ranges. 





ROBERTSHAW THERMOSTAT COMPANY Youngwood, Pa. 
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PHILADELPHIA, PA. e 


TAYLOR STOKERS BURN MORE THAN 


20.000.000 


TONS OF COAL EACH YEAR—RELIABLY 


Tue 20,000,000 tons or more of coal 
burned each year on Taylor Stokers 
cost over $75,000,000—and this figure 
is being increased by approximately 
$4,000,000 annually. 


It is significant that all these millions 
for coal, and more millions for depen- 
dent equipment, are entrusted to Tay- 
lor Stokers. These facts PROVE that 
this company’s policy of constant, con- 





The AECO 
Taylor Stoker 


Additional Tons 


per year is the rate 
at which coal 
burned on Taylor 
Stokers is increas- 
ing — due to new 
Taylor Stoker 
installations. 


y 
5 
4 * 
is o*. 
Y 








J | 
-4/20.000.000)) 


servative development of the sound 
basic principles incorporated in the 
Taylor Stoker has produced an out- 
standing machine of unusual merit and 
wide application. 


Investigate the advantages of Taylor 
Stokers! Call in an A-E-CO representa- 
tive, and get the facts about Taylor 
Stokers—before you build or modern- 
ize your plant! 


A-E-CO PRODUCTS: Taylor Stokers, Water Cooled Furnaces, Ash Hop- 
pers, Lo-Hed Hoists, 


larine Deck Auxiliaries, Hele-Shaw Fluid Power. 


AMERICAN ENGINEERING COMPANY € 


IN CANADA: AFFILIATED ENGINEERING CORPORATIONS, LTD., 


MONTREAL, P. @ 


— 
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Motor control added to the proven reliability of 
y Kinnear Steel Rolling Doors . . . two essentials 


‘ for convenience and efficiency in service door- 

: ways. Kinnear Doors and Motor Operators are 
a highly perfected team that reduces operating 
costs and saves time and steps of workmen... . 
a touch of a button, which may be located at any 
number of convenient points, opens and closes 
doors effortlessly and quickly. Add these points 
to the durability of all steel construction, the 
saving in space of doors that open upward, the 
adaptability of Kinnear custom construction and 
the reliability of the Kinnear nation-wide organi- 
zation, and you have a combination that cannot 
be surpassed. Kinnear Doors are made any size 
and of various metals and are easy to install in 
any doorway. Ask for the cooperation of Kinnear 
“Door Specialists” on your door problems. 


Offices and Agents in Principal Cities 





1760-80 FIELDS AVE. 
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THE CENTRAL STATION INDUSTRY 


EVIDENCE of the remarkable pace at which developments in steam genera- 
tion and: fuel burning have advanced in recent years is found in the 
central-station installations made by Babcock & Wilcox. These include the 





adoption of 2500 pounds steam-pressure for large-scale power-produc- 
tion, and steam temperatures as high as 950 F. But statistical data alone 
cannot tell the whole story. 

Statistics do not tell of the study, experimentation, and research that 
made such advances possible—the progressive engineering policies of the 
central-station industry that necessitated new solutions to the problems of 
a period which challenged the ingenuity and resourcefulness of both station 
designer and manufacturer. 

In not much more than a single decade there have come into general 
use—direct firing of pulverized coal; water-cooled furnaces for dry or 
liquid ash removal; fusion welding of boiler drums, with attendant effects 
upon boiler design; alloys for high-temperature steam; and improvements 
in steam quality, and steam releases per unit of drum size, far in advance 
of prior achievements. These and other developments have made possible 
improved arrangements of heating surfaces, and new designs of boiler 
units to meet the increasingly exacting steam requirements of central 
stations. 

In contrast with these great changes in boiler design and manufacture, 
the two dominant policies of this Company are today the same as they 
have been since the birth of the central-station industry—to meet, and, 
whenever possible, anticipate the needs of those it serves—to merit the 
continuance of the confidence of those who use its products. 


The Babcock & Wilcox Company... 85 Liberty Street... New York, N. Y. 


BABCOCK & WILCOX. 
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Every one of the carefully-drawn copper U-tubes in a Grinnell 

Thermolier represents an accurately computed expansion bend. As 

3 TYPES steam enters the unit, these tubes expand, uniformly, and without 

strain at the point where they join the header. Like the Internal 

THIRTY SIZES Cooling Leg, which continuously drains “lazy water”, the correctly 

g 

pitched tubes and heat exchanger joints, this is only one of 

Thermolier's 14 engineered advantages. Consider them all before 

you buy any unit heater! Write today for the Thermolier Catalog. 
soon Industrial Factory Grinnell Company, Inc., Executive Offices, Providence, R. L., 

ype Type Type 

Branch offices in principal cities of United States and Canada. 


GRINNEMLL */HERMOLIE 


THE UNIT HEATER WITH 14 POINTS OF SUPERIORITY 
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MANUFACTURERS OF 


STREET LIGHTING GLOBES & CANOPIES APPROVED I.E. S. 
REFLECTORS 


THE #3775-1. E. S. REFLECTOR THAT ASSURES THE USE OF 
THE PROPER WATTAGE LAMP 


COMMERCIAL - INDUSTRIAL & RESIDENTIAL 
ILLUMINATING GLASSWARE 


LET'S TALK 
OVER YOUR 
GLASS 
PROBLEMS 
AT THE 


i. E. S. 
CONVENTION 


HOTEL 
NICOLLET 
MINNEAPOLIS, 
MINN. 


AUGUST 29 
TO 
SEPT. 1, 
1938 


WRITE FOR DESCRIPTIVE LITERATURE 


CONSOLIDATED 


LAMP AND GLASS COMPANY 


SALES ROOMS Home Office and Factory 


CHICAGO - 15-110 MERCHANDISE MART 
NEW YORK - ROOM 717 - 225-5th AVE. CORAOPOLIS, PA. 


REPRESENTATIVES IN PRINCIPAL CITIES 


———_! 
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WHEN THE STEEL POINT STATION 


of the United Illuminating Company at Bridgeport, Conn. was en- 
larged by the addition of a high-presstite boiler and turbine, this 
Elliott 250,000-lb.-per-hr. deaerating heater was installed. It is 
designed for steam pressures up to 250-lb. gauge, utilizing steam 
from the exhaust of the topping turbine. The unit is Class I, A.S.M.E. 
Code construction and was fabricated by electric welding with 
all joints X-rayed and stress-relieved. The selection and installa- 
tion of the topping unit and related equipment was made under 
the supervision of Westcott and Mapes, Inc., Engineers, of New 
Haven, Conn. 


It is good practice to come to “Deaeration Headquarters”— 
Elliott Company—for feed-water heater and heat balance equip- 
ment, particularly when units desired are a little out of the ordinary. 


ELLIOTT 
COMPANY 


Deaerator and 
Heater Dep’t. 
JEANNETTE, PA. 
District Offices 
in Principal Cities 
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q International Association of gy Inspectors, Eastern Section, will convene, 
Baltimore, Md., September 6-8, 1938. 





Q The Maryland Utilities Association will hold fall convention, Ocean City, Md., Septem- 
ber 9, 10, 1938. 





¥ American Water Works Association, Rocky Mountain Section, will hold meeting, Casper, 
Wyo., September 12, 13, 1938. 








tive coor Gas Association will hold convention, Santa Barbara, Calif., September 





{ Empire State Gas & Electric Association will hold meeting, Lake Placid, N. Y., 
September 15, 16, 1938. 








{ Wisconsin Utilities Association, Transportation Section, will hold convention, Green 
Lake, Wis., September 19, 20, 1938. 








q The Illinois Telephone Association will hold session, Peoria, Ill., September 21-23, 1938. 





J World Power Conference opens sectional meeting, Vienna, Austria, 1938. 8 





q National Association of Motor Bus Operators will hold annual meeting, Chicago, Ill., 
September 28, 29, 1938. 








q Indiana Electric Association will hold annual convention, French Lick, Ind., Septem- 
ber 29-October 1, 1938. 





¥ American Transit Association will convene for annual session, Toronto, Ont., Canada, 
October 3-6, 1938. 











{ Rocky Mountain Electrical League starts llowstone Park, Wyo., 1938. 
{ Illuminating Engineering Society opens convention, igeconaelie Minn., 1938. 





{ American Gas Association will hold 20th annual convention, Atlantic City, N. J., wk. 
of October 10, 1938. 














{ Ontario Municipal Association opens convention, Toronto, Ont., Canada, 1938. 





Courtesy of the Treasury Department Art Projects 


Boardman Robinson 
Constitution 


One of 18 mural panels, tempera on canvas, 
installed in the Ceremonial Entrance of 
the Department of Justice Building, 
Washington, D. C. 
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Horace Greeley’s Colony 
Grows Up 


Founded in 1870 in Colorado on 12,000 acres of irrigated land, this 

territory which now has 6,400 farms with 615,000 irrigated acres is to 

be aided by the development of the Colorado- Big Thompson project, 

which will divert water from the Colorado river through a 13-mile 

tunnel under the Continental Divide for the benefit of farmers on the 
eastern slope. 


By WILLIAM E. WARNE 


(¢ (5 West, young man. Go 
West and grow up with the 
country.” When Horace 

Greeley of the powerful old New York 
Tribune began dinning that advice into 
the ready minds of an older generation, 
no one dreamed that he was sowing the 
seeds of one of the most interesting 
water and power developments so far 
undertaken by the government. 

But he was, and those seeds today 
are about to bear as fruit the Colorado- 
Big Thompson Transmountain Water 
Diversion Project of the Bureau of 
Reclamation. 

History will disclose whether this 


195 


project will add more lustre to the 
memory of the great editor. The 
Bureau of Reclamation, which has had 
long and successful experience in the 
planning and the construction of irriga- 
tion and power projects, contends that 
the Colorado-Big Thompson develop- 
ment is to take its place alongside of 
Boulder dam as a great and worth- 
while improvement both from a re- 
gional and a national point of view. 
Irrigation in the valley of the South 
Platte and its tributaries in north- 
eastern Colorado had begun ten years 
before Horace Greeley in 1870 founded 
the Old Union Colony on 12,000 acres 
AUG. 18, 1938 
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of irrigated land at Greeley, Colorado. 
It was this colony, successful from the 
outset, however, which gave the de- 
velopment of this semiarid territory the 
impetus which has carried it forward, 
until today there are 6,400 farms 
with 615,000 irrigated acres in north- 
eastern Colorado within the district to 
be served. The movement which 
Horace Greeley started has resulted in 
the development of one of the finest 
agricultural areas in all the United 
States. 

This area is one of the major sugar- 
producing regions of the country and is 
outstanding as a feeding territory for 
cattle and sheep. As early as 1889 it 
became evident that the irrigated farm- 
ing areas dependent upon the St. Vrain, 
the Cache la Poudre, and the Big 
Thompson rivers (all tributaries of the 
South Platte) would at some time be 
compelled to search for water beyond 
the natural drainage of their streams. 
In that year the state legislature of 
Colorado appropriated $25,000 for the 
first investigation of proposals to bring 
water from the western slope of the 
Continental Divide to its eastern slope, 
then already becoming densely settled. 
In 1905 the Bureau of Reclamation 
made its first investigation of a pro- 
posed transmountain diversion project 
in many respects similar to the Colo- 
rado-Big Thompson undertaking now 
about to be begun. 


A’ time went on and the irrigation 
developments on the eastern slope 
became more and more important to 
the economy and welfare of the state of 
Colorado, additional surveys were 
made. As the population increased and 
as new crops requiring more water for 
maximum production, such as sugar 
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beets, were introduced and replaced the 
original grain and hay crops, the up. 
yielding maximum set by nature on the 
water supply obtainable from the 
eastern slope of the Rocky mountains 
pinched more and more. In 1935 with 
a Public Works Administration allot. 
ment of $150,000, the Bureau o 
Reclamation set about to resurvey the 
situation and to devise a project, ifa 
feasible one could be designed, which 
would provide the supplemental water 
necessary to permit maximum crop pro- 
duction on the land settled by the mem- 
bers of the Old Union Colony and byal 
their successors who heeded the advice 
of Horace Greeley and went West. 

The Colorado-Big Thompson proj- 
ect is the result. It is an ingenious solu- 
tion to the water problem of this sec- 
tion of Colorado’s eastern slope. This 
project will divert water from the head- 
waters of the Colorado river where 
water surplus for the needs of that 
drainage basin can be obtained. It will 
divert a part of the surplus through a 
tunnel 13.1 miles long under the Conti- 
nental Divide for distribution by canals 
from the Big Thompson, the St. Vrain, 
and the Cache La Poudre rivers. The 
300,000 acre-feet of water which wil 
be added annually to the supply of the 
eastern slope by this diversion will pro- 
vide the necessary 6 to 18 inches needed 
by the various farms to permit maxi- 
mum harvests. 


. gurie have said that the Colo- 
rado-Big Thompson is a plan to 
pump water uphill in order that it may 
be passed through turbines as it runs 
down. This is true. Nearly all of the 
water which will flow through the Con- 
tinental Divide tunnel will have beet 
pumped uphill on the western side and 
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it will all pass through power plants as 
it hows down on the eastern slope. The 
difference is that the average lift on the 
western slope will be 130 feet while the 
effective head which will be developed 
at power plants on the eastern slope will 
total 2,958 feet. To pump water uphill 
in order that it may run through tur- 
bines coming down in this case is about 
as foolish as trading a 50-cent piece for 
a $10 bill. 

About 44,000,000 kilowatt hours will 
be required in the pumping of water 
each year, and the system will be 
capable of producing approximately 
900,000,000 kilowatt hours of energy, 
both firm and secondary. The plan is 
devised, moreover, so that all of the 
pumping may be done with secondary 
or off-peak power. 

The Colorado-Big Thompson proj- 
ect can be divided into two units: one, 
the Green Mountain reservoir on the 
Blue river on the western slope of the 
Rocky mountains, which will provide 
storage to compensate water users in 
western Colorado for the usable water 
which will be diverted from their 
streams ; and the other the complex sys- 
tem of reservoirs, pumping plants, 
power plants, canals, and the Continen- 
tal Divide tunnel, which is designed to 
provide the supplemental water needed 
on the eastern slope. 


HE cost of the project is estimated 

at $44,000,000, of which $25,- 
000,000 will be charged against irriga- 
tion and $19,000,000 against the power 
development. The principal features of 
the project are as follows: 


1. The Green Mountain reservoir 
on the Blue river, 16 miles southeast 
of Kremmling, Colorado. This reser- 
voir will have a capacity of 152,000 
acre-feet and is estimated to cost $3,- 
776,032, of which $2,276,032 is charge- 
able against power revenues. It is de- 
signed to compensate the western slope 
water users for the diversion to be 
made to the eastern slope, and its cost, 
except for that charged against power, 
will be paid by the eastern slope water 
users. 


2. A hydroelectric plant below the 
Green Mountain dam. 


3. The Granby storage reservoir on 
the Colorado river, 6 miles northeast 
of Granby, Colorado, which will store 
the flow of the Colorado at this point 
as well as water diverted from Willow 
creek, a tributary of the Colorado, and 
Strawberry and Meadow creeks, tribu- 
taries of the Fraser river. 


4. A diversion dam about one-half 
mile below the junction of the North 
Fork and Grand lake outlet. This dam 
will create a reservoir to be known as 
Shadow Mountain lake, which will 
have the same elevation as Grand lake 
and will aid in supplying the trans- 
mountain diversion development with 
water pumped from the Granby reser- 


e 


een Mountain reservoir on the 


“THE Colorado-Big Thompson project can be divided 
into two units: one, the Gr 


Blue river on the western slope of the Rocky mountains 


which will provide storage 


to compensate water users in 


western Colorado for the usable water which will be diverted 
from their streams; and the other, the complex system of 


reservoirs, pumping plants, 


power plants, canals, and the 


Continental Divide tunnel, which is designed to provide the 
supplemental water needed on the eastern slope.” 
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voir. The water surface of Shadow 
Mountain lake and Grand lake, with 
which it will become one, will be main- 
tained at virtually a constant level. 


5. A pumping plant on the shore of 
Granby reservoir which will pump 
water into a 44-mile canal through 
which it will flow into Shadow Moun- 
tain and Grand lakes. 


6. An outlet channel at the east end 
of Grand lake connecting the lake with 
the portal of the Continental Divide 
tunnel. 


7. The Continental Divide tunnel, 
extending from Grand lake under the 
Continental Divide to a point in Wind 
river about 5 miles southwest of Estes 
Park village. 


8. A conduit 5.3 miles long from the 
eastern end of the tunnel to the pen- 
stock of Power Plant No. 1 just below 
Estes Park village. 


9. Power Plant No. 1. 


10. Power Plants Nos. 2, 3, 4, and 
4A, 


11. A diversion dam on the Big 
Thompson river about 12 miles west of 
Loveland to divert the water by means 
of a 9-mile canal to a storage reservoir 
known as Carter lake. 


12. Carter lake reservoir, 8 miles 
northwest of Berthoud, Colorado, 
where the water will be stored during 
the winter months and relayed through 
a 4-mile canal into the Big Thompson 
river and through a 9-mile canal into 
the St. Vrain for irrigation purposes 
during the summer growing season. 


13. A siphon across the Big Thomp- 
son river 9 miles west of Loveland and 
a canal 10 miles long to convey water 
from Power Plant No. 4 to a storage 
reservoir located 5 miles west of Fort 
Collins known as Horsetooth reser- 
voir. 


14. A canal from Horsetooth reser- 
voir to Cache la Poudre river and ex- 
tending north to a pumping plant 
which lifts water to serve the North 
Poudre canal. 
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15. A storage reservoir near the 
mouth of Buckhorn creek known a 
the Arkins reservoir supplied from , 
canal diverting from the Big Thomp- 
son river below the last power plant, 


16. Transmission lines. 


NDER a special act of the Colorado 
state legislature a conservancy 
district has been formed embracing the 
towns and farms within the area to be 
served by the project on the eastern 
slope. It is empowered to levy a 1-mill 
ad valorem tax on the property within 
its area to assist the irrigators in re. 
payment of the cost of the supplemental 
water the project will provide. It is 
estimated that about one-fourth of the 
annual charge of $2 an acre-foot for 
water which will be necessary to repay 
that portion of the cost of the project 
chargeable to irrigation will be collected 
by means of the ad valorem tax. The 
price of $2 an acre-foot for water is 
considerably less than stored water is 
selling for in that area today. 

The ultimate power system is to con- 
sist of Power Plant No. 1 near the town 
of Estes Park, Power Plant No. 2 near 
Drake post office, Power Plant No. 3 
at Cedar Cove, Power Plants Nos. 4 
and 4A near the mouth of the Big 
Thompson canyon, and Power Plant 
No. 5 at the Green Mountain reservoir. 

Power Plant No. 5, the Granby 
Pumping Plant, and Power Plant No. 
1 will be interconnected by a single cir- 
cuit, 69,000-volt transmission line. 
Power Plants Nos. 1 to 4A, inclusive, 
will be interconnected by two 115,000- 
volt transmission lines, and these same 
lines will extend to one or more load 
centers where surplus power can be dis- 
posed of commercially. 

The table outlined on page 200 will 
give the details concerning these plants. 
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Disposal of Marketable Power 


COV AREET surveys have indicated that no diffi- 
culties will be encountered in disposing of 
marketable power from the initial installation, and 
that the second plant of the [Colorado-Big 
Thompson] system probably will be needed quick- 
ly. It is believed by the Bureau of Reclamation 
engineers, who made the studies and drafted the 
plans, that the entire system will be needed within 


a comparatively brief period.” 





The amount of power which will be 
available for commercial marketing is 
as follows : 


AveRAGE ANNUAL SURPLUS OUTPUT IN 
MILLIONS oF KtLowatr Hours 

No.1 

No.1 No.5 

Firm 65 113 

Secondary 79 91 332 


All Plants 
360 


“144 204 692 


Total 


Initially it is planned to construct 
only Power Plant No. 1, with probably 
Power Plant No. 5 as the second step, 
and plants Nos. 2 to 4A to be con- 
structed as market conditions warrant. 


B dis power set-up affords numerous 
opportunities for “peaking” power 
load. The Granby pumping plant has 
arated capacity 50 per cent in excess of 
the capacity of the Continental Divide 
tunnel. This, together with the small 
amount of regulatory storage capacity 
available in Shadow Mountain reser- 
voir, will permit the pumping plant to 
operate during the “off-peak” hours of 
the day. Thus the entire output of the 
system will be available for “peaking.” 
Power Plant No. 5 is an important 
unit of the system for several reasons. 
The power head at the Green Mountain 
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reservoir varies from 117 feet, with the 
reservoir at the dead storage level, toa 
maximum of 250 feet, with the reser- 
voir full. The value of the power pro- 
duced at this site lies in the fact that 
the plant is adapted for operation as a 
“peaking” plant ; as such, it will provide 
needed plant capacity to help “load 
factor” power produced at the Big 
Thompson power sites. 

The power plant selected for con- 
struction at this site has a hydraulic 
capacity of 1,500 second-feet and an 
output capacity of 26,000 kilowatts. An 
after-bay is planned to “iron out” the 
daily fluctuations in stream flow caused 
by the power plant operations. 


te pump water from Granby reser- 
voir to Shadow Mountain lake for 
diversion through the Continental 
Divide tunnel will require in the aver- 
age year 44,100,000 kilowatt hours. In 
the average year it is estimated that it 
will be necessary to pump 237,900 
acre-feet of water into Shadow Moun- 
tain lake, and the lift will vary from 
106 to 226 feet, depending upon the 
elevation of the water surface in 
Granby reservoir. The average lift is 
estimated at 130 feet. 
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Effective 
head No. 
in feet units 


704 2 
1,195 2 
328 Ha 
550 1 
381 1 
225 2 


Surplus firm energy from Plant No. 
1, the initial installation, sold at 5 mills 
per kilowatt hour, would return $325,- 
000, and surplus secondary energy sold 
at 1.8 mills would return $142,000 
annually. This indicates that the first 
is sufficient from a financial standpoint 
to return all necessary costs of opera- 
tion and repayment. 

In the operation of this system for 
power, the primary conditions are: Not 
to interfere with the operation of the 
project for irrigation, since power is 


secondary to irrigation in the plan, but 
otherwise to operate the system to pro- 
duce the maximum amount of firm 


energy. 

At the outset there will be an average 
annual amount of water available at 
Green mountain of about 452,000 acre- 
feet. With Green Mountain reservoir 
holding only about 152,000 acre-feet, 
the reservoir will be filled in such a man- 
ner as to obtain the maximum fall out 
of the 300,000 acre-feet of excess 
water. The 90,000 to 140,000 acre-feet 
in storage available for power will be 
let out in order to fit best with stream 
flow in generating a maximum of firm 
energy. Also the water let out of the 
reservoir for the purpose of replacing 
water which, except for the diversion, 
would have been available for western 
slope water users, will be passed 
through the turbines at Green Moun- 
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Size of 
units in 
horsepower 


Installed 
capacity in 
kilowatts 
30,000 
50,000 
13,500 
16,000 
7,000 
26,000 


Estimated 
cost 
$1,778,000 

2,325,000 
665,000 
760,000 
420,000 

1,190,000 


tain. This will vary from 0 to 50,00) 
acre-feet annually. This power plant 
will be tied into the main system, and 
probably will be used to take the peak 
loads as large discharges for shor 
periods would have a chance to level out 
in the stream below before reaching 
existing power plants at Shoshone and 
Palisades. 


porns Plant No. 1 is to furnish 
power for pumping at Granby, 
where most, if not all, of the pumping 
will be done, as previously noted, with 
secondary power. During three and 
sometimes four months of the year, the 
demand for power for pumping will be 
very low. During these months (once 
any one of the plants below Power 
Plant No. 1 is constructed) it may be 
advisable to let water flow out of 
Shadow Mountain lake into Granby 
reservoir for storage during the time 
when the demand is low on the eastern 
slope. It could be pumped back into 
Shadow Mountain lake then as needed 
to get the maximum firm energy out of 
all water available. 

Water for storage in Carter lake 
will pass through only Power Plants 
Nos. 1, 2,and 3. Water for the Poudre 
river will pass through these three and 
in addition plant No. 4A. Water for 
Arkins reservoir and the Big Thomp- 
son will pass through plants Nos. 1, 2, 
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band 4. Further “peaking” is possible 
by governing the time and quantities of 

ater sent to various storage reservoirs 
on the eastern slope to meet seasonable 
demands. 

In addition to diverted water, sur- 
plus waters of the Big Thompson, 
especially during the three or four 
months of its major flow, can be used 
in power generation at plants Nos. 2, 
3, 4, and 4A. The power canals for 
plants Nos. 2 and 3 are designed to 
provide 100 cubic feet per second 
capacity for use in diverting these 
waters, when available, through the tur- 
bines, and the power canal of plant No. 
4has 200 second-feet excess capacity 
for this purpose. 


gem surveys have indicated 
that no difficulties will be en- 
countered in disposing of marketable 
power from the initial installation, and 
that the second plant of the system 
probably will be needed quickly. It is 
believed by the Bureau of Reclamation 
engineers, who made the studies and 
drafted the plans, that the entire system 
will be needed within a comparatively 
brief period. 

Despite the fact that this project or 
some similar diversion from the 
western side to the eastern side of the 
Rocky mountains had been contem- 
plated for nearly fifty years, consider- 
able opposition developed to the Colo- 


rado-Big Thompson project when it 
first was proposed on the grounds that 
it constituted a threat to the beauty of 
Grand lake and an invasion of the 
Rocky Mountain National Park. 
Although both its portals are outside 
the park, the Continental Divide tunnel 
goes directly beneath Rocky Mountain 
National Park. 

In designing the project the Bureau 
of Reclamation made every effort to 
protect the beauty of the Rocky Moun- 
tain National Park and the adjacent 
territory. It is planned to excavate the 
tunnel from the portals without addi- 
tional adits. The spoil at the west por- 
tal will be used to fill in a mosquito- 
breeding swamp and it will be terraced 
and landscaped so that it may be used 
for recreational and camping purposes. 
The spoil at the eastern portal will be 
similarly handled so as to present no 
unsightly views from the park ap- 
proaches. Engineers of the Bureau of 
Reclamation state that they believe no 
harm will come to the park from the 
construction of the tunnel. 


ea lake is a natural body of 
water at the base of a precipitous 
slope of the Rocky mountains. It is one 
of the keys to the project, since its use 
provides a route which makes possible 
a shorter tunnel at a higher elevation 
than could be found at any other point. 
Grand lake is very picturesque and at- 


e 


“In designing the [Colorado- Big Thompson] project 
q the Bureau of Reclamation made every effort to protect the 
beauty of the Rocky Mountain National Park and the ad- 
jacent territory. It is planned to excavate the tunnel from the 


portals without additional adits 


... Engineers of the Bureau 


of Reclamation state that they believe no harm will come to 
the park from the construction of the tunnel.” 
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tracts increasing numbers of visitors 
each year. It covers 507 acres and has 
a maximum depth of about 260 feet. It 
owes its existence to a long, narrow 
terminal morain left across the valley 
when glacial ice melted. It is antici- 
pated that through increasing its size 
by the construction of Shadow Moun- 
tain lake the Colorado-Big Thompson 
project will make Grand lake even more 
attractive to the tourists. Under natural 
conditions the lake varies about 4 feet 
each year. When the project is com- 
pleted the automatic control gate at the 
west portal of the Continental Divide 
tunnel will limit the fluctuations within 
a foot. The gate house at the west por- 
tal is designed to fit in with the majes- 
tic scenery which surrounds it. 

The Colorado river from which the 
Colorado-Big Thompson project takes 
its water is one of the few great streams 
in the country for which a general plan 
of development has been devised. This 
plan, made under the Colorado river 
compact, had to be considered in the 
design of the transmountain diversion 
project. In order to justify the diver- 
sion of 300,000 acre-feet of water 
from the western slope, it was neces- 
sary to investigate all the irrigated and 
arable lands fit for irrigation between 
Grand lake and the Colorado-Utah 
state line to determine whether this 
amount could be spared. These sur- 
veys showed that within Colorado in 
the Colorado river basin, including all 
tributaries except the Gunnison, 256,- 


000 acres are now being irrigated and 
122,830 acres more are arable. Because 
the remaining unirrigated and arable 
land is widely scattered, some of it can 
never be watered. It was determined 
that if Colorado ever is to utilize her 
share of the waters of the Colorado 
river allocated by the compact of 192? 
she must divert surplus water from that 
basin to other areas within her bound- 
aries where it may be used. 


I the regular Interior Department 
Appropriation Act for the fiscal 
year 1938 the Congress included an 
item of $900,000 for the start of con- 
struction of the Colorado-Big Thomp- 
son project. Subsequently, Secretary of 
the Interior Harold L. Ickes, on the 
recommendation of the Bureau of 
Reclamation, found the project 
feasible, and his finding was approved 
by the President as required under the 
Reclamation Law. The start of the 
work now depends upon completion of 
repayment contracts with the conserv- 
ancy district organized in the area 
benefited, and completion of the engi- 
neering plans. 

The rate at which construction will 
proceed will depend largely upon the 
amounts of money made available for 
the work. It will be five or six years 
before the project is in operation. 

When this project is completed, 
Horace Greeley’s Old Union Colony 
will have grown up, as will have its 
section of the West. 





q “ _. Mr. Roosevelt now seems to agree with the experts who said that 
in the long run the Dust Bowl was a question of rain or no rain. And 
no one has as yet said that laissez faire and cut-throat competition have 

mismanaged our rainfall.” 
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—EpiTorIAL COMMENT 
The New York Times. 
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Public Utility Securities 
At Private Sale 


While this exempted method of financing under the Federal Securities Act 

is not large in relation to the total, it has, in the opinion of the author, 

developed to the point where its future position is of considerable interest to 

the utility companies, to the public, and to the investment bankers. In this 

article the author discusses its status and the various problems which have 
arisen in connection with it. 


By JOHN F. CHILDS 
r \HE amount of public utility 


financing which has been done 

privately is not large in relation 
to the total, amounting to approxi- 
mately 9 per cent of the dollar volume 
since 1933; however, it has proved 
very convenient for some companies, 
and in terms of number of issues its 
importance has increased each year. 
Three of the largest operating com- 
panies used solely this means for ex- 
tensive financing programs, and one 
issue as large as $50,000,000 was 
handled in this way in 1935. ‘Private 
sale” has developed to the point where 
its future position in the field of utility 
financing is of considerable interest not 
only to utility companies but also to 
the investing public, and is of some con- 
cern to the investment banking fra- 
ternity. 

The Securities Act of 1933 spe- 
cifically exempts issues which are 
not sold publicly from being registered, 
although the act itself does not define 
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what constitutes a “private sale,” 
merely stating in §4(1) that provi- 
sions of §5, which refer to the registra- 
tion requirements, shall not apply to 
“transactions by an issuer not involv- 
ing any public offering.” 

It might appear to the layman that 
since the act does not specify exactly 
what a “private sale” constitutes, it 
leaves a loophole through which many 
abuses would spring, and that securi- 
ties would be sold under this guise to 
persons whom the act was specifically 
designed to protect. However, the 
fundamental principle of the act is that 
all pertinent information shall be 
honestly presented; and the buyers, 
largely institutions, who are ap- 
proached in a “private sale” are suffi- 
ciently well informed so that they do 
not need protection. Furthermore, 
such transactions are not exempt from 
§§12(2) and 17 of the act which ap- 
ply to civil and criminal liability for 
omission of a material fact or attempt 
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to fraud; and certain opinions have 
been handed down by the general coun- 
sels for the SEC indicating what they 
consider to be a legitimate “private 
sale.” It would thus practically be sui- 
cide for anyone to try to take advantage 
of an investor through this means of 
financing. 


1 samammecr an opinion was ex- 
pressed by the SEC that under 
ordinary circumstances an offering to 
not more than approximately twenty- 
five persons presumably does not in- 
volve a public offering. However, on 
January 24, 1935, an opinion! given 
by a general counsel for the SEC was 
released which refuted this idea and 
stated that it is not exclusively a ques- 
tion of number but that “all surround- 
ing circumstances are of moment.” It 
may be well to examine these circum- 
stances since an interpretation of the 
legal restrictions would seem to be a 
necessary preliminary to a discussion 
of the whole question. 

The factors discussed in the opinion 
are divided into four groups as follows: 
First, it is pointed out that it is not a 
question of a definite number of actual 
purchasers that is a deciding factor, 
“but the number of persons to whom 
the security in question is offered for 
sale,” and “in determining what consti- 
tutes a substantial number of offerees 
the basis on which the offerees are 
selected is of the greatest importance.” 
“An offering to the members of a class 
who should have special knowledge of 
the issuer is less likely to be a public 
offering than is an offering to members 
of a class of the same size who do not 
have this advantage.” Under the 

1 Securities and Exchange Commission Re- 
lease No. 285—Thursday, Jan. 24, 1935. 
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second group of factors to be con. 
sidered according to the opinion is the 
number of units, the size of the units 
offered, and “whether the same or other 
securities of the same issuer are being 
offered at the same time.” If, for ex. 
ample, an issue is divided up into many 
units of small denominations it may 
imply “that the issuer recognizes the 
possibility . . . of a distribution of the 
security to the public generally.” Third, 
the importance of the size of the offer. 
ing is stressed, and whether the security 
is part of an issue already dealt in. The 
fourth factor mentioned is the manner 
of the offering; that is, whether the 
transactions are effected by direct nego- 
tiation by the issuer, this being “much 
more likely to be nonpublic than those 
effected through the use of the ma- 
chinery of public distribution.” 


pea an important matter from 
the point of view of the purchaser 
of a security is the question of the ease 
with which it can be disposed of if need 
be. Once an issue has been sold pri- 
vately there does not appear to be any- 
thing in the act which necessitates hav- 
ing it registered before it can be resold 
through a dealer. This point was 
clarified in the opinion® by the general 
counsel for the SEC, which has been 
referred to above, and was elaborated 
on in an opinion® by the same general 
counsel released on December 16, 1935. 

The principal consideration from 
these opinions would appear to be 
“whether the initial purchasers from 
whom the dealers had bought the se- 
curities in question had acquired them 


2 Securities and Exchange Commission Re- 
lease No. 285—Thursday, Jan. 24, 1935. 

8 Securities and Exchange Commission Re- 
lease No. 603 (Class C) Mon., Dec. 16, 1935. 
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for investment or with a view to dis- 
tribution.” If the initial purchaser had 
urchased with the latter intent, “he 
would be an underwriter, and sales by 
a dealer of securities bought by him 
from such an initial purchaser would, 
as a general rule, not be exempt until 
at least a year after the purchase of the 
securities by the dealer.” This follows 
from the provisions of §4(1) of the 
act exempting “transactions by a 
dealer . . . except transactions within 
one year after the first date upon which 
the security was bona fide offered to 
the public by the issuer or by or through 
an underwriter...” Thus the dealer 
in such securities must satisfy himself 
that they are exempt, and the opinion 
pointed out that relevant factors to be 
considered in making such a decision 
are “the relations between the issuer 
and the initial purchaser, the business 
of the latter, and the length of time 
elapsing between such acquisition and 
resale to the dealer.” As yet apparently 
no substantial amount of securities sold 
privately has been redistributed, so 
that this phase of the question is still 
largely untried. 


Vi Tuite the SEC has never at- 
tempted to question the legality of 
any “private sale,”’ nevertheless certain 


persons connected with the organiza- 
tion have made comments which would 
seem to indicate that they are not sure 
the present tendency of “private sale” 
is altogether fitting. In the introduction 
to the opinion, referred to above, by the 
general counsel for the SEC which was 
released in January, 1935, it is stated 
that the “tendency of large issuers to 
resort to so-called ‘private financing’ 
may, in many instances, be at variance 
with the law.” 

The following comment is also made 
in the same opinion: “Exemption was 
intended to be applied chiefly to small 
offerings, which in their nature are less 
likely to be publicly offered even if 
redistributed.” 

It is, of course, true that “private 
sale” is not so well adapted to large 
issues as small ones, but due to the fact 
that certain institutional investors are 
so large that they can purchase many 
millions of dollars of one issue, it would 
seem that particularly appropriate 
large issues might be absorbed as 
readily and in as complete conformity 
with the spirit of the act as small ones, 
although this does not give considera- 
tion to the possible question of whether 
a future redistribution of a large un- 
registered issue might result in some 
abuses. 


TABLE I 
VOLUME OF PRIVATE AND PUBLIC FINANCING BY UTILITIES* 


Issues 
Sold 
Publicly 
$ 121,187,000 
1,159,371,000 
1,914,538,000 

741,730,000 
3,936,826,000 


Privately 
$ 37,258,000 


406,907,000 


Private 
Financing 
in Per Cent 
of Total 

$ 158,445,000 24% 
1,283,752,000 10% 
2,100;344,000 9% 

801,192,000 7% 
4,343,733,000 9% 


Total 


*Compiled from figures reported in the Commercial & Financial 


Chronicle. 
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oo stating the belief that the amount of private placing .... I have 
use of “private sale” for large my own doubts as to whether this prac. 
issues was open to some question as to tice is desirable from the long-range 
legality, the general counsel inthe same public viewpoint, but I am not sur- 
opinion expressed an entirely different prised at the trend which seems to me to 
idea for objecting to it on the following follow logically. . . . The figure is of 
grounds: The “tendency of large such proportions as to suggest an 
issuers to resort to so-called ‘private alarming trend away from the de- 
financing’ . . . is undesirable from the veloped machinery of securities dis- 
standpoint of thousands of prospective _ tribution, which has been sanctioned by 
investors who are likely to be deprived experience.” 

of opportunities to participate in sound 
issues through this service.” 

This idea is definitely a debatable one 
and would seem to involve a problem 
perhaps somewhat outside of the origi- 
nal intention of the Securities Act, 
which, as stated above, was primarily 
to assure that all pertinent information 
concerning a particular issue would be 
honestly presented rather than to assure 
that the various classes of investors 
would have an equal opportunity to in- 
vest. However, in a recent comment,’ 
one of the SEC commissioners, J. W. 
Hanes, also expressed concern regard- 
ing the practice of “private sale.”” The 
comment follows: “And so we find 
there has developed a_ substantial 


HUS, regarding the outlook for the 
“private sale” of securities, it 
would appear from the above discus- 
sion that the following factors cannot 
be overlooked: That as yet there has 
been no legal test of the practice of 
“private selling’? which, if it occurs, 
might result in the courts setting certain 
limiting precedents ; that there has ap- 
parently been no redistribution of 
securities bought privately, thus leav- 
ing untried one phase of the matter; 
and that there seems to be some doubt 
in the minds of those connected with 
the SEC as to the present practice of 
‘private sale.” 
The information on the volume of 
private financing which is published 
“Speech on Thursday, March 17, 1938, in seems to be fairly complete, although it 


Chicago, before a Central State Group of the t s 
Investment Bankers Association. cannot be absolutely certain that all is- 


7 


TABLE IT 
NUMBER OF PRIVATE AND PUBLIC SECURITY 
OFFERINGS BY UTILITIES* 

Number of | Number of 

Offerings Offerings Private Offerings 

Handled Handled in Per Cent 

Privately Publicly Total of Total 
17 41% 
76 18% 
110 15% 
61 33% 
264 22% 


*Compiled from figures reported in the Commercial & Financial 
Chronicle. 
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Private Sale to Institutional Investors 


wae is... true that ‘private sale’ [of securities] is not so well adapted 
to large issues as small ones, but due to the fact that certain in- 
stitutional investors are so large that they can purchase many millions 
of dollars of one issue, it would seem that particularly appropriate large 
issues might be absorbed as readily and in as complete conformity with 
the spirit of the act as small ones, although this does not give considera- 
tion to the possible question of whether a future redistribution of a 
large unregistered issue might result in some abuses.” 





sues have been included. As stated 
above, only 9 per cent of the reported 
dollar volume of utility financing has 
been done by this means since 1933, and 
the trend has steadily declined. This 
can be seen from Table I as outlined on 
page 205. 

However, in terms of the number of 
offerings rather than in dollar volume, 
“private financing” has increased each 
year, and in per cent of the total num- 
ber of utility offerings, the year 1937 
was the largest except for 1934. This 
is shown in Table II. The term “offer- 
ings” rather than number of issues is 
used in order to represent as one unit 
the total of any number of types of 
securities sold simultaneously by one 
company. The reason for this is that, 
in most instances, it is rather optional 
whether a company desiring to raise a 
certain amount of money uses one type 
of security or a number of different 
types, and the important consideration 
in this instance is the amount of money 
to be raised at one particular time. 
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rs figures, as a clue to the future 
of “private sale” of utility securi- 
ties, are perhaps somewhat beclouded 
by the number of large issues which 
were floated for refunding purposes. 
“Private sale,” as pointed out above, is 
generally best suited to small or mod- 
erate sized issues. This is indicated to 
some extent as outlined in Table ITI, 
which gives a classification, according 
to size, of the number of offerings sold 
privately in per cent of the total private 
offerings, and also in per cent of both 
the total number of private and public 
offerings. 

Thus it can be seen that over three- 
fourths of the number of offerings sold 
privately were less than $10,000,000, 
and that about one-third of the number 
of offerings sold both publicly and pri- 
vately of less than $10,000,000 were 
accounted for by “private sale.” From 
this, one might conclude that since 
much of the refunding of utility securi- 
ties, which called for large sized issues, 
has now been completed, and since the 
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Taste III 
CLASSIFICATION OF “PRIVATE OFFERINGS” OF UTILITY 
SECURITIES (1934-1937) ACCORDING TO SIZE OF OFFERING* 
Private Offerings Private Offerings 
in Per Cent of in Per Cent of 
Total Number of Total Number of Private 
Private Offerings and Public Offerings 


Under $5,000,000 56% 
$5,000,000—$9,999,000 ..... 21% 
$10,000,000—$19,999,000 .. 16% 
$20,000,000—and over .... 77% 


100% 


34% 
29% 
16% 

6% 


*Compiled from figures reported in the Commercial & Financial 


e 


Chronicle. 


future demand for capital will be to a 
greater extent for new money, which is 
obtained generally with small or mod- 
erate sized issues, “private sale” may be 
somewhat more important. 


ee figures with which to in- 


dicate the saving from private 
financing are not readily available, and 
it is almost impossible to generalize 
with regard to financing costs, because 
they are dependent upon the circum- 
stances surrounding each particular 
issue. However, the SEC has gathered 
certain data® which are of some value in 
this respect. For 46 utility bonds, 
notes, and debenture issues sold pub- 
licly during 1936, commissions and dis- 
counts to underwriters absorbed 2.0 
per cent of the gross amount, and 
“other expenses” accounted for .07 per 
cent. According to these figures, com- 
missions and discounts to under- 
writers are by far the most important 
cost of financing, “other expenses” 
amounting to only roughly one-fourth 
of the total. However, the issues in- 
cluded in this group are mostly large, 


5 Securities and Exchange Commission— 
Statistical Series Release No. 41—Item 4. 


and costs of financing generally become 
more important for smaller issues. This 
may be seen as indicated in Table IV, 
showing a breakdown of selling costs 
according to the size of issue for 15 
utility bonds sold publicly since the Se- 
curities Act became effective. 

These figures should be used with 
caution because of the small size of the 
sample; nevertheless, they indicate 
fairly well that costs of financing are 
relatively higher for small than large 
issues. This table also shows by the 
wide range of cost for the item “other 
expenses” that, as previously stated, the 
cost to finance any one issue is de- 
pendent on the circumstances surround- 
ing that particular issue. For example, 
whereas the average for the five bonds 
in the $1,000,000 class was approxi- 
mately 2.09 per cent of the issue price 
for this item, nevertheless in one case 
it amounted to as much as 2.75 per 
cent, and in another to as little as 1.24 
per cent. In general, a very important 
factor causing a variation in the item 
“commissions and discounts to under- 
writers” is the quality of the issue. The 
fact that the bonds included in the $1,- 
000,000 and $10,000,000 groups are 
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lower grade than those in the $25,- 
000,000 group, undoubtedly accounts, 
to a large extent, for the increase in 
this item with the smaller issues. 


fie item “other expenses” is, of 
course, not entirely due to the re- 
quirements of the Securities Act. The 
SEC has made an analysis of this item, 
segregating it into ten different com- 
ponents. It is impossible to group them 
exactly according to whether they are 
a result of the Securities Act, but some 
generalization can be made. Such costs 
as trustee fees, state qualification fees, 
revenue stamps, and listing fees would 
probably have to be incurred even in a 
“private sale.” Part of such other costs 
as printing and engraving, legal, ac- 
counting, engineering, and miscella- 
neous fees and expenses is a result of 
the Securities Act. 

There is only one factor in this classi- 
fication which could be definitely elim- 
inated with “private sale”; namely, 
the registration fees. In Table V an 
effort is made, in the case of certain 
of the figures issued by the SEC, to 
group the component parts of the 
item “other expenses” so as to show 
roughly what per cent is a result of the 
Securities Act. The issues include 


bonds, notes, and debentures of various 
types of industries, but the situation 
is probably very similar in the utility 
field alone. Two different sizes of is- 
sues are presented because the relative 
importance of the various costs is de- 
pendent upon the size of the issue. 
As can be seen from this table, ‘other 
expenses” which are partly or wholly 
the result of the Securities Act are more 
important for the small issues, ac- 
counting for 80 per cent of the total. 
However, some of the printing, legal, 
accounting, engineering, and miscel- 
laneous costs included in the group en- 
titled “part of ‘other expenses’ partly a 
result of Securities Act” would have to 
be incurred even in a “private sale.” 


| Leaty all of the above figures on cost 
of financing, it would appear that, 
as far as costs alone are concerned, it 
is not solely the burden of the Securities 
Act which makes it worth while to sell 
issues privately, but principally a desire 
to eliminate, in the case of small issues, 
both the expenses connected with regis- 
tration and the underwriters’ commis- 
sions, in order to keep the total cost 
of financing low. As a matter of fact, 
some issues sold privately have since 
been registered. 


e 


TABLE IV 
COST OF FINANCING ACCORDING TO SIZE OF ISSUE* 


Approximate Size of Issue 
No. of cases 
Commission and discount to under- 
A writers in per cent of issue price 
Other expenses” in per cent of 
issue price 
Range of “other expenses” 


$1,000,000 
5 


3.75 
2.09 1.00 


2.75 
1.24 


$25,000,000 
5 


1.99 
0.53 


0.66 
0.39 


$10,000,000 
5 


2.02 


1.34 
0.70 


*Compiled from figures published by the Public Utilities Division of the 
Securities and Exchange Commission in a report entitled “Security Issues 
of Electric and Gas Utilities 1935-1936-1937.” 
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TABLE V 


ANALYSIS OF COST OF FINANCING (OTHER THAN UNDER- 
WRITERS’ FEES) FOR ISSUES SOLD PUBLICLY* 


Size of issue 
Number of issues 


“Other expenses” in per cent of issue price .. 


ec to oe or 
ae more 


29 
1.355 0.555 


Part of “other expenses” not a result of 


Securities Act 


20% 40% 


Part of “other expenses” partly a result of 


Securities Act 


79% 58% 


Part of “other expenses” entirely a result of 


Securities Act 


No. 41—Item 4. 


Saving in expense is not the only ad- 
vantage of “private sale,” the con- 
venience of the method being very im- 
portant. In the case of a public sale, 
the time taken to compile all the in- 
formation required for a registration 
statement, and the 20-day waiting pe- 
riod which must elapse before a regis- 
tration statement becomes effective, 
cause considerable delay. The invest- 
ment bankers cannot afford to assume 
the risk of a change in market condi- 
tions during this period, and generally 
do not sign the underwriting agree- 
ment until the 20-day period has prac- 
tically elapsed, so the company must 
assume the risk. In fact, there have 
apparently been a number of instances 
where companies have practically com- 
pleted all the necessary requirements 
for a public sale, but have been forced 
to abandon it by the time the registra- 
tion statement becomes effective be- 
cause of changed market conditions. 
Thus, “private sale” may permit a com- 
pany to act quickly and take advantage 
of the most propitious time to dispose 
of its securities. 


How with all its advantages, it 
obviously cannot be applied to all 
AUG. 18, 1938 


1% 2% 


*Securities and Exchange Commission—Statistical 


e 


Series Release 


types of issues, and it does have some 
inherent limitations and weaknesses. 
In Massachusetts bonds of public util- 
ity companies operating in the state 
must be sold at public bidding, which 
necessitates registration under the Se- 
curities Act, and the New Hampshire 
Public Service Commission has the 
right to require that this method of 
sale be followed for all types of utility 
securities. There seems to be a feeling 
among some companies that it is wise 
to have their securities sold publicly so 
that they will be widely distributed in 
the hands of investors and will be well 
known, thus perhaps making it easier to 
sell future issues. Also, if an issue is 
sold privately and the original pur- 
chaser continues to hold them, the com- 
pany would be unable to take advantage 
of a break in the market, to reacquire 
the securities possibly, in the case of 
bonds, for sinking-fund purposes, at a 
considerable saving. 

Furthermore, not all of the saving 
that would seem to result from “private 
sale” is fully realized in many instances. 
When an issue is sold publicly, it may 
be necessary to offer it somewhat be- 
low what it is actually worth at the 
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time, so that it will be readily absorbed 
in the market. However, in the case of 
“private sale,” even a lower price may 
have to be accepted, because the large 
institutions are in a rather favorable 
bargaining position, since it is impos- 
sible to do much shopping around and 
still keep within the bounds of “private 
sale.” 


M° utility companies have long- 
standing connections with invest- 
ment banking houses, and “private 
sale,” of course, eliminates their under- 
writing function, thus depriving them 
of their principal source of income. 
Because of the past connections and the 
possible need to resort to investment 
bankers in the future, some companies 
may hesitate for a long time to use 
“private sale” to any marked extent. 
Either due to this factor, or else be- 
cause of the inherent disadvantages of 
“private sale,” some companies at pres- 
ent seem to be opposed to using it. 
Furthermore, in appraising the out- 
look for the future of private financing, 
the fact should not be overlooked that 
perhaps one reason for its use at the 
present time is partly because condi- 
tions are now particularly suited to it. 
In the first place, the utility industry has 
become well established and mature, 
and the information needed to analyze 
utility securities is generally available. 
Secondly, there are very many large 
operating companies in the utility field 
which enjoy excellent credit standing, 
and high-grade issues lend themselves 


more readily to “private sale” than low- 
grade ones, since the large institutional 
investors are interested in this type of 
security. 

Finally, market conditions would 
seem to be such as to favor “private 
sale.” With the very low interest rates, 
it is essentially a sellers’ market and the 
institutional investors face a difficult 
problem of finding high grade invest- 
ments which will afford an attractive 
income. 


Fr is difficult to make a definite pre- 
diction as to the future of private 
utility financing, but in summary it 
may be said that with a decrease in the 
number of large issues demanded for 
refunding purposes, the dollar volume 
of utility securities sold privately will 
probably assume more importance in 
relation to the total. However, the 
present tendency toward “private sale”’ 
may, to some extent, be a product of 
present market conditions, and it does 
have some distinct disadvantages and 
limitations. Even if there is a further 
shift to this method, it may be gradual 
due to a tendency on the part of com- 
panies to continue their former rela- 
tionship with their investment bankers. 
Furthermore, if in the eyes of the SEC 
the increasing importance of “private 
sale’ appears to be detrimental to the 
general investing public, some effort 
may be made to curb it; and it would 
be restricted by any movement toward 
legislation requiring public utility se- 
curities to be sold at public bidding. 





“WE don’t need more codperation between business and government— 
we need less. Business should set an example of self-reliance—be ready 
to stand on its own feet and face its business problem. The government 
should go back to the task of governing.” 
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—Paut G. HorrMan, 
President, Studebaker Corporation. 
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“Prudent Investment” in the 


Bay State 


A Massachusetts engineer favors the theory of 
rate making in operation in his state but be- 
lieves there are flaws in its practice. 


By ELLIOTT EARL 


HERE seems to be a vast differ- 
ence between a theory of regula- 


tion and regulation as a practical 
matter. Massachusetts is credited with 
being the first state in this country to 
use effectively the so-called prudent in- 
vestment theory. It has been estimated 
recently,’ however, that if this theory 
were strictly applied to the electric in- 
dustry in the commonwealth, savings 
of approximately $8,500,000 annually 
would be effected for the ratepayers of 
Massachusetts. Whether the earnings 
of the companies would be materially 
lessened thereby seems to be a moot 
point. The history of the private com- 
panies in the TVA territory seems to 
indicate that they would not be. This, 
however, will not be discussed as this 
article is not intended to be controver- 
sial. 
Massachusetts regulation has been 
referred to as a “rather simple thing.” 


1 Mass. Leg. Doc. House 1600 of 1936. 
AUG. 18, 1938 


Up to 1923 its effectiveness was at- 
tested by Mr. Justice Brandeis of the 
United States Supreme Court in his 
celebrated dissent in the Southwestern 
Bell Case. He found that as a matter 
of efficient jurisprudence, no case in- 
volving the fixing of rates in Massachu- 
setts had ever come before the Supreme 
Court. 

Only four appeals have been taken 
from the Massachusetts commission’s 
decisions in fifty years. In view of the 
Federal Power Commission’s findings 
with reference to rates in Massachu- 
setts, this is truly surprising. Accord- 
ing to this body’s rate survey—and 
there have been no attempts to refute 
the integrity of the findings—Massa- 
chusetts has rates for electricity which 
are somewhat higher than the average. 
It also has the questionable distinction 
of having that community which has 
the highest rates in the country, Nan- 
tucket. It may be that the commissions 
have not been too aggressive; in any 
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event there have been surprisingly few 
rate cases. However, it is dangerous 
to generalize on the rate situation in 
Massachusetts where there are 97 gas 
and electric operating companies, with 
at least five times as many rates. Some 
are high and some are low; and some 
companies do a combination business 
with all the complexities that this sug- 
gests. 


O F the appeals noted above, one was 

disposed of in the Massachusetts 
Supreme Court, another abandoned, 
another appealed to the circuit court of 
appeals and later withdrawn, and the 
fourth resulted in a dismissal in the 
Federal district court. If the President 
can anticipate any such results in other 
states in the union, he has good reason 
to champion the prudent investment 
theory. 

The philosophy which inspired the 
prudent investment theory certainly 
had a Yankee flair. It is a definitely 
economical system. There is no place 
in its application for costly appraisals 
of property for rate-making purposes. 
The present department of public utili- 
ties has an annual budget of about 
$170,000, and it has ten different and 
distinct regulatory fields of endeavor 
which include securities, water, gas, 
electric, steam, and street railway com- 
panies, telephone and telegraph com- 
panies, busses and trucks, and munici- 
pal plants. 

It now seems evident that the weak- 
ness of the Massachusetts application 
of the prudent investment theory is 
due to the fact that the commissioners, 
five laymen lawyers who know little 
about the technicalities of regulation, 
have been completely engulfed by so 
many regulatory problems that no one 
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of them receives sufficient attention. 
The result has been a hit and miss 
record which has been referred to as 
the “saw-tooth method” of regulation 
—a method which is not particularly 
helpful to the companies or construc- 
tive for the communities. Although 
this is a severe indictment of the actions 
of the more recent Massachusetts com- 
missions, the subject is a matter of pub- 
lic record and therefore may be sub- 
jected to factual and documentary 
verification. 


HIS situation in Massachusetts is 

particularly unfortunate, because 
it has had a tendency to discredit a 
method or tool of a regulatory scheme, 
which is fundamentally sound, one 
which in my opinion affords a safe 
avenue along which the industry and 
the community could go forward in 
harmony. 

The uncertainty which is aroused in 
the minds of the majority of the invest- 
ing public by the intense feud now 
going on between the owners of public 
utilities and the Federal government 
will result, in the end, in the public hav- 
ing to pay more for service, because it 
will take a higher return to attract capi- 
tal to a venture which is being con- 
stantly criticized. 

In substance the prudent investment 
theory recognizes fairness as the cri- 
terion of rates and earnings. Massachu- 
setts early recognized that private 
capital embarked in a public enterprise 
ought to be guaranteed a fair return, 
and protection from competition so 
that it could earn that fair return. For 
this guaranty the state feels that the 
fair thing for the utility to do is to pro- 
vide service at the most economical 
rates that it can. 
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Fairness of Rates and Earnings 


~—— substance the prudent investment theory recognizes fairness 

as the criterion of rates and earnings. Massachusetts early 

recognized that private capital embarked in a public enterprise ought 

to be guaranteed a fair return, and protection from competition so 

that it could earn that fair return. For this guaranty the state feels 

that the fair thing for the utility to do 1s to provide service at the 
most economical rates that it can.” 





_ determining these rates the state 
takes into consideration many fac- 
tors. As compensation for the risk of 
investing in utilities, the state has said 
on numerous occasions that the inves- 
tor is entitled to charge rates which will 
pay the reasonable costs of conducting 
the business. Such reasonable costs in- 
clude operating expenses and fixed 
charges. Fixed charges are considered 
to include, by way of interest, the al- 
lowance for the use of the capital, 
whatever the character of the securities 
issued by the operating company. Then 
Massachusetts has said that there is a 
further charge which is deemed a rea- 
sonable cost of doing business by a util- 
ity which includes the allowance neces- 
sary to attract capital to the venture. 
As this method of regulation has 
been evolved many departures from its 
strict interpretation are noted. For in- 
stance it has been found necessary to 
consider another factor in determining 


the cost of running these businesses, 
and that is the special compensation 
which is to be allowed for improved 
service. Of course this item varies 
with each application as do the other 
factors involved in the determination 
of prudent investment. The prudent in- 
vestment theory contemplates that very 
necessary feature of flexibility. 


W's these basic considerations in 
mind, regulation, according to 
this theory and practice, is a simple 
thing. Adjusting the rates of utilities 
in Massachusetts consists simply of 
scanning the annual report of a given 
company, and deciding whether the in- 
come (revenue) does provide more 
than a reasonable amount for the 
various factors noted above. Since 
Massachusetts has a complete record of 
the financial and economic history of 
each of its operating public utilities, its 
judgment can be weighted by trends. 
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When it seems desirable to adjust 
rates, the commission usually compiles 
a 10-year or so record of the company’s 
most significant operating figures. The 
mechanical process of compiling these 
figures is accomplished by the account- 
ing division of the department. These 
figures are usually submitted without 
comment to the commissioners. Based 
on what they think ought to be reason- 
able, they adjust the rates or call on the 
company to do so. 

It must be apparent that the most 
important feature of this system is the 
determination of the rate base by the 
commission. Usually, the rate base in 
Massachusetts is the cash actually paid 
into the treasury of an operating com- 
pany by the investors. However, ex- 
perience has shown that this rule can- 
not always with equity be rigidly ap- 
plied. Some companies have been more 
prosperous than others. Rather than 
dissipate all of their funds in dividends, 
some of the earnings have been allowed 
to remain in the treasuries of the com- 
panies creating substantial surpluses 
which have been used to build addi- 
tional plant facilities. The state usually 
recognizes this policy by allowing the 
companies to earn and the investors to 
receive something on this reinvested 
surplus. 


every case that comes before the 
Massachusetts commission the fun- 
damental question it has to consider is, 
what shall the rate base be? Shall it be 
the par value of the stock, the par and 
premium, the par, premium, and what 
part of the surplus, or the total plant 
investment? If it is decided to be one 
of these hypothetical bases, what is a 
fair return to allow? Shall it be 4, 5, 
6, 7, or 8 per cent? An examination of 
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the decisions of the department indi- 
cates that all of these percentages have 
been allowed. 

It is fair to say that Massachusetts 
has no fixed policy with regard to its 
public utilities. There are, as has been 
previously noted, approximately 100 
operating companies in Massachusetts. 
The problems of each are treated 
separately, just as an individual, in 
spite of the fact that more than 75 per 
cent of the assets of these companies 
are controlled by a single group of indi- 
viduals. It seems as though the com- 
plete and utter disregard of the fact 
that these companies are owned by 
holding companies (Massachusetts 
voluntary trusts) is a partial reason for 
the rather colorless recent achievements 
of the Massachusetts regulatory body, 
and its use of the prudent investment 
theory. 


HERE is one serious defect in the 

prudent investment theory as it 
exists today, and that is the fact that 
there is no provision for appraising or 
qualifying the relative economy or effi- 
ciency of the management of an operat- 
ing company. I have in mind a condi- 
tion existing in the middle section of 
the state. 

Prior to complete ownership of an 
operating company by a Massachu- 
setts voluntary trust (holding com- 
pany), the operating company used to 
generate a substantial portion of its 
electric energy requirements for an ap- 
proximate cost of 6 mills per kilowatt 
hour on the bus bar. In 1932 and 
thereafter this company for one reason 
or another was completely owned by the 
trust, which, in turn, owned a power 
transmission company. Nowthe operat- 
ing company buys its power from the 


AUG. 18, 1938 





PUBLIC UTILITIES FORTNIGHTLY 


transmission company for about 12 
mills per kilowatt hour, twice what it 
demonstrated it could generate it for 
when it was independently owned. It 
costs this company, and the communi- 
ties it serves, about $500,000 per year 
for the privilege of buying from the 
transmission company, and it pays the 
trust $90,000 a year in management 
fees to advise it to do so. So it is more 
than a theory that is needed to correct 
the present utility difficulties. 


‘Oh course the essence of the pru- 
dent investment theory if prop- 
erly applied lies in the approval by the 
regulatory agency of the issue of se- 
curities representing the plant invest- 


through funds paid into the treasury 
by the investor or by surplus con- 
tributed by the ratepayer. But as inti- 
mated not all is perfect in the practice 
of this theory in Massachusetts. For 
example, a company which used to be 
pointed to as having the lowest rates 
in the country has not appeared before 
the department for more than four- 
teen years for the approval of an issue 
of securities. In one year it declared a 
dividend of 170 per cent on the par 
value of its stock. This was one of the 
most extraordinary transactions in the 
history of regulation in Massachusetts, 

Blackstone said that a monopoly 
creates an offense to the people. It 
seems as though it had worked out that 


ment which has been built either way. 





General Johnson Favors Steam over Hydro 


“.. the country has gone haywire on the assumption that there 
is any economic argument for hydroelectricity as against steam- 
generated power in any except the exceptional case. This isn’t 
an academic question, It is of vital importance. The delusion 
has become so great that attempted generation of hydroelectric 
power in the low water heads of the state of Nebraska will one 
day be a scandal. They go through because of the tremendous 
New Deal influence of Senator Norris. They are outright 
monstrosities. 


“The whole TVA Utopia is shot through with pious frauds 
along this line. The St. Lawrence shipway is another false face 
to saddle the people with unconscionable burdens of debt and 
expense in the name of navigation but for the purposes of power 
—to be generated at greater expense as against steam generation 
than can ever be excused on any honest engineering formula 
for either navigation or power. The Middle West has been led 
to believe that, under this plan, ocean freighters will dock at 
Duluth and Chicago. It is a gold brick.” 

—Excerpt from “One Man’s Opinion” by 
Hugh S. Johnson, April 22, 1938. 
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Uncle Sam Moves In on the 
Gas Industry 


An analysis of and commentary upon the new Fed- 

eral law which places interstate natural gas opera- 

tion under the jurisdiction of the Federal Power 
Commission. 


By FRANCIS X. WELCH 


N June 21, 1938, Presid_ t 


Roosevelt signed a new law 

passed by Congress under the 
official title of the ‘““Natural Gas Act.” 
This law for the first time puts the 
Federal government into the field of 
regulation with respect to gas. 

True, the controversial Public Util- 
ity Holding Company Act of 1935 in- 
cluded gas as well as electric utilities 
in describing the type of operating sub- 
sidiaries the corporate control of which 
would bring the parent concern within 
the jurisdiction of the Securities and 
Exchange Commission. But the 
Holding Company Act did not extend 
to operating companies. The Natural 
Gas Act extends only to operating util- 
ity companies of a class specifically 
defined. (Of course, the ICC’s pipe-line 
control excludes gas. ) 

First of all, the Federal Power Com- 
mission is given the authority to admin- 


217 


ister the new law. Next, the act 
concerns only natural gas operations, 
although this includes the mixed gas 
operations. From a. constitutional 
viewpoint the act is obviously bot- 
tomed upon the “interstate commerce”’ 
clause, and is specifically based upon 
the congressional declaration (in §1 
(a) ) that “the business of transporting 
and selling natural gas for ultimate dis- 
tribution to the public is affected with 
public interest and that Federal regu- 
lation in matters relating to the trans- 
portation of natural gas and the sale 
thereof in interstate and foreign com- 
merce is necessary in the public 
interest.” 

Section 1(b), which outlines the 
jurisdictional scope of the act, is as 
follows: 


The provisions of this act shall apply 
to the transportation of natural gas in inter- 
state commerce, to the sale in interstate 
commerce of natural gas for resale for ul- 
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timate public consumption for domestic, 
commercial, industrial, or any other use, 
and to natural gas companies engaged in 
such transportation or sale, but shall not 
apply to any other transportation or sale of 
natural gas or to the local distribution of 
natural gas or to the facilities used for such 
distribution or to the production or gather- 
ing of natural gas. 


ba ee especially that the jurisdic- 

tion of the FPC will be confined 
to transportation or sale in interstate 
commerce for “ultimate public con- 
sumption” (whether domestic, com- 
mercial, or industrial). This is an im- 
portant restriction because it means 
that of three general phases of nat- 
ural gas industrial operations — 
production, transmission, and_ local 
distribution—only one (the middle one 
involving transportation) will fall un- 
der control of the FPC. Even then 
the FPC control arises only when the 
transportation (1) crosses a state line 
and (2) is destined for ultimate public 
consumption. 

This is not to suggest that the busi- 
ness which will become subject to the 
jurisdiction of the FPC under the fore- 
going language is unimportant. On the 
contrary, the amount of natural and 
mixed gas moving in interstate com- 
merce is growing daily with the com- 
pletion of pipe lines. As far back as 
1930, the Federal Trade Commission 
found that over 380,000,000,000 cubic 
feet of natural gas moved in interstate 
commerce during that year. This com- 
pared with a marketed production of 
natural gas of over 1,800,000,000,000 
cubic feet during the same year, or ap- 
proximately 22 per cent. Recent 
authoritative figures are lacking, but 
trade statistics indicate that the amount 
of natural gas now moving in interstate 
commerce would be about one-fourth 
of the total produced. 
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| Bees leaving the matter of juris- 
dictional scope, there are two 
rather obscure sections of the new act 
of which much more may be heard in 
years to come. First there is §5 (b) 
which says that the FPC upon its own 
motion or upon request of any state 
commission can investigate the cost of 
production or transportation “‘in cases 
where the commission has no authority 
to establish a rate governing the trans- 
portation or sale of such natural gas,”! 
The obvious purpose of this provision 
is to have the Federal regulatory body 
act as a data-gathering agency for the 
benefit of the state commissions, even 
in fields where it has no rate regula- 
tory authority of its own. 

Section 3 of the act provides that 
after December 21, 1938, there shall be 
neither exportation nor importation of 
natural gas between the United States 
and any foreign country without the 
authorization of the FPC. In view of 
the recent exchange of diplomatic 
correspondence between the govern- 
ments at Ottawa and Washington over 
the proposal of the Province of On- 
tario to export power into New York 
state, this §5 may some day come in 
for considerable discussion. The On- 
tario proposal brought out the declara- 
tion by Secretary of State Hull that in 
the absence of congressional action the 
President of the United States has au- 
thority to ban imports and exports of 
electric energy. In the Natural Gas Act 
Congress has taken such action by dele- 
gating blanket authority in the premises 
to the FPC. If this section is ever in- 


1 This section was criticized at the hearings 
on the bill before the House Interstate and 
Foreign Commerce Committee by Chairman 
Milo R. Maltbie of the New York Public Serv- 
ice Commission, March 25, 1937. 
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voked it is far more likely, of course, 
to rise in connection with our neigh- 
bor to the south—Mexico—than with 
the Dominion of Canada. 

There is also a debatable question 
already being discussed between Wash- 
ington lawyers as to whether this §5 
would affect the import and export of 
natural gas by-products such as butane, 
propane, or other so-called bottled gas 
designed “for ultimate public consump- 
tion.” (Exportation of helium is, of 
course, by reason of the Federal gov- 
ernment’s own monopoly, subject to 
specific legislation which was recently 
publicized in connection with the at- 
tempt by Germany to obtain helium ex- 
ports for use in commercial dirigibles. ) 


- hn rate sections of the Natural 

Gas Act are more or less routine 
inform. There are the usual provisiors 
against discrimination between per- 
sons, classes, localities, and so forth, 
and against the unauthorized change in 
rate schedules. 

All companies subject to the act are 
required to file with the FPC sched- 
ules showing all rates and charges for 
“any transportation or sale” subject 


to the act. Once filed these schedules 
can only be changed upon thirty days’ 
notice to the FPC. The FPC may upon 
its own motion or upon complaint sus- 
pend proposed rate changes for as 
long as five months and make an in- 
dependent investigation and determina- 
tion of the reasonableness of the pro- 
posed rates during the interim. 

There is an interesting restriction in 
the rate section, however, which pro- 
vides “that the commission shall not 
have authority to suspend the rate .. . 
for the sale of natural gas for resale 
for industrial use only.” Generally 
speaking, the commission is authorized 
to investigate rates on its own motion 
or upon complaint of any state, munici- 
pality, state commission, or gas com- 
pany. It may not increase company 
rates unless the company has filed a 
new schedule for such increase, but 
the commission may decrease rates 
under such circumstances. 

In connection with its rate-making 
activity, the commission is given au- 
thority under §6 to investigate and 
ascertain the actual legitimate cost of 
the property of every natural gas com- 
pany subject to its jurisdiction. Such 


partment of Interior, the marketed production of natural gas 


q AccorDING to the Petroleum Economics Division of the De- 


reached a total of 1,916,595,000,000 cubic feet, which is 
virtually on a.par with the record of 1929 and slightly below 
the banner year of 1930. Of this total marketed production, 
approximately 244 per cent moved across interstate lines. 
The total interstate and export movement in 1935 was listed 
by the Petroleum Economics Division as 468,944 ,000,000 
cubic feet. The same study showed a downward trend in 
the value of natural gas at the wells. The average price re- 
ceived by producers at the well head in 1935 was 5.8 cents 
per thousand cubic feet as compared with 6 cents in 1934. 
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companies are required upon request 
by the commission to file an inventory 
of all or any part of their property and 
a statement of the original cost thereof, 
and to keep the FPC informed regard- 
ing the cost of additions and better- 
ments. 

Under the service provision (§7), 
the FPC is authorized to order a nat- 
ural gas company to extend or improve 
its transportation facilities by a physi- 
cal connection. It may compel such 
companies to sell natural gas to “any 
person or municipality engaged or 
legally authorized to engage in local 
distribution of natural or artificial gas 
to the public.” Under such circum- 
stances the natural gas company may 
also be ordered to extend its facilities 
to communities for the purpose of mak- 
ing such sales if “the commission finds 
that no undue burden will be placed 
upon such natural gas company 
thereby.” 

There is an important restriction in 
this section which provides that the 
commission cannot compel the enlarge- 
ment of transportation facilities or 
compel a company “to expand its serv- 
ice to a point which will impair its abil- 
ity to render adequate service to its 
customers.” 

Doubtless, the inspiration for the 
foregoing provision arose from com- 
plaints by some of the communities 
along the route of various pipe-line 
enterprises because the operators of the 
pipe lines were not interested in doing 
small business along or near their right 
of way. This extension of the right 
of physical connection to municipalities 
might be construed as an invitation to 
the FPC to encourage municipally 
owned and operated distribution gas 
plants. It will be noted also that the 
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language in this section is not confined 
to natural gas. In other words, a com- 
munity being served exclusively with 
artificial gas supply has the right to ask 
the FPC to compel an interstate natural 
gas carrier to extend service for pur- 
poses of substituting a natural gas for 
a manufactured gas supply, or for uti- 
lizing a mixed gas supply. 


“pices! speaking, public owner- 

ship has not made much headway 
in the gas field. There are only a mere 
handful of municipal plants as com- 
pared with municipal power plants. 
However, in the light of the known at- 
titude of FPC as presently constituted, 
it is only being realistic to suppose that 
municipal ownership of gas will find 
no unsympathetic administration at 
Washington whenever provisions of 
the new act may touch upon that 
subject. 

Incidentally, this authority of the 
FPC to compel natural gas carriers to 
furnish a supply to municipal govern- 
ment distributors and other retail dis- 
tribution systems makes no exemption 
in favor of the old regulatory princi- 
ple that a utility company is under no 
obligation to serve a possible business 
competitor. Furthermore, when we 
compare this §7(a) of the Natural 
Gas Act with §202(b) of the Federal 
Power Act, we find that whereas a mu- 
nicipality is given specific authority to 
apply for compulsory wholesale natural 
gas service, it is noticeably excluded 
from obtaining such a connection from 
an interstate power carrier. (In the 
Federal Power Act the definition of 
“person” and “corporation” specifi- 
cally excludes municipalities.) Just 
why this distinction was made is not 
apparent either from a reading of the 
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two acts or a reading of the congres- 
sional debate which preceded their re- 
spective enactments. 

The balance of §7 of the Natural 
Gas Act contains an interesting anti- 
competition clause. There is, of course, 
the usual regulatory provision against 
abandoning or starting the construction 
of any facility or service subject to the 
jurisdiction of the FPC without au- 
thority of the latter being first sought 
and granted. 


I" the case of abandonment the FPC 
must make a finding either (1) that 
the supply is so depleted as to make 
further operation unwarranted, or (2) 
that “present or future public conveni- 
ence or necessity” permit such aban- 
donment. In the case of new service, 
the applicant is forbidden to transport 
natural gas to a market where sv 4 
service is already available. Nor can 
a natural gas company operate a com- 
petitive service in such an area without 
a certificate of convenience and neces- 
sity from the FPC based upon hearings 
after notice to interested parties. In 
such cases the FPC is definitely in- 
structed by Congress to give considera- 
tion to the availability to the public of 
a natural gas supply at the lowest rates 
commensurate with adequate service. 
All natural gas carriers subject to 


7 


the act are required to keep such ac- 
counts, records, and memoranda as the 
FPC might regard as “necessary or ap- 
propriate” for the carrying out of the 
act. Nor does this section relieve the 
carriers from similar requirements of 
state commissions under proper state 
regulation. The FPC is given author- 
ity under §9 to require natural gas 
companies to carry “proper and ade- 
quate depreciation and amortization ac- 
counts.”’ This phrase is not elaborated 
so that the FPC is left a free hand to 
require depreciation accounting either 
on the sinking fund or straight-line 
basis. This FPC power is also defi- 
nitely stated as being no restriction 
upon the rights of state commissions 
acting within their own jurisdictional 
orbits. In fact, the law requires the 
FPC to give notice to and consider 
recommendations by state commissions 
before prescribing depreciation re- 
quirements. 


| yet they all touch on the subject 
of Federal-state codperation, §§10, 
11, and 17 might well be considered to- 
gether. Section 11 deals with state 
compacts and once again we see the 
FPC in the réle of adviser and gatherer 
of information. The section provides 
that whenever two or more states pro- 
pose to Congress compacts dealing with 


following division of the total marketed production of nat- 


q A REPORT of the U. S. Bureau of Mines for 1935 gives the 


ural gas for that year—1,909,901,000,000 cubic feet: 30 per 
cent for “field purposes,’ 17 per cent for domestic consum- 
ers, 5 per cent for commercial consumers, 13 per cent for 
carbon black manufacture, 7 per cent for power plants, 4 
per cent for petroleum refineries, and 23 per cent for “other” 


industrial purposes. 
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the “conservation, production, trans- 
portation, or distribution of natural 
gas,” it becomes the FPC’s duty to as- 
semble pertinent information and to 
make it available with recommenda- 
tions to the different states and to 
Congress. 

Section 11 is simply a general dele- 
gation of authority to require natural 
gas companies to file annual, periodical, 
and special reports covering all regula- 
tory phases of their operation. Such 
a section, however, might become in- 
valuable as a means for gathering the 
information which the FPC is directed 
to assemble in the promotion of state 
compacts. Section 17 deals with the 
cooperation with state commissions 
through the use of joint boards. 

The sections regarding procedure, 
testimony, penalties, appeal and review, 
and so forth, follow the customary 
statutory language. It might be noted 
that under §13 complaints may be 
brought only by a state, a municipality, 
or a state commission against generally 
threatened violations of the act as a 
whole. This would seem to exclude nat- 
ural gas companies in the role of plain- 
tiffs, although they are expressly desig- 
nated in the rdle of defendants. Appeals 
from the FPC’s activity under this act 
are taken directly to the United States 
Circuit Courts, although the FPC in 
cases of a violation of the act by any 
“person” may apply directly for a writ 
of mandamus to a United States Dis- 
trict Court. 


HERE is one rather curious clause 

of the act that seems of sufficient 
importance to set forth in text. It is 
§14(b), which is as follows: 


The commission (FPC) may, after hear- 
ing, determine the adequacy or inadequacy 
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of the gas reserves held or controlled by 
any natural gas company, or by anyone on 
its behalf, including its owned or leased 
properties or royalty contracts; and may 
also, after hearing, determine the propriety 
and reasonableness of the inclusion in oper- 
ating expenses, capital, or surplus of all 
delay rentals or other forms of rental or 
compensation for unoperated lands and 
leases. For the purpose of such determina- 
tions, the commission may require any nat- 
ural gas company to file with the commis- 
sion true copies of all its lease and royalty 
agreements with respect to such gas re- 
serves.® 


Summing up, the new Natural Gas 
Act seems less stringent on the whole 
than the Federal Power Act. It gives 
the FPC no authority over security is- 
sues, consolidations, mergers, or sale of 
gas properties. As noted before, it 
leaves the phases of production and 
local distribution under local regula- 
tory control (notwithstanding left- 
wingers’ insistence that conservation of 
an irreplaceable natural resource is a 
national problem). Finally, the statute, 
by means of a short, simple definition 
of interstate commerce, allows no room 
for any so-called Shreveport Case con- 
struction whereby the state regulatory 
field could be overrun by the FPC. 
But with such a start, the FPC may 
increase its powers by rulings and 
amendments. 


2 This section in a slightly different form 
was suggested to the House committee by the 
Cities Alliance, an organization of midwest- 
ern municipalities. Mr. L. J. Scheer, appear- 
ing before the committee on March 25, 1937, 
explained the purpose in part as follows: 
“Now, gentlemen, I would like to impress upon 
you the fact that we do not ask you to compel 
these corporations to divest themselves of any 
excess of acreage they may hold. We cannot 
ask you to go so far as to prevent them from 
making the purpose, if they want to, but we 
can ask that provision can be made whereby 
the commission can see that the cost of carry- 
ing those excess acres, that are not necessary 
in the public interest, shall not be taken into 
consideration in passing upon the question of 
what are proper rates to be charged the con- 
suming public. In other words, those excess 
acres shall not be taken into consideration in 
passing upon rate cases.” 
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By OWEN ELY 


“Scatteration versus Integration” 


EC Chairman William O. Douglas, in 
a recent address before the American 
Bar Association at Cleveland, made an 
interesting analysis of the geographical 
diversification of holding company prop- 
erties (“scatteration”).4 His talk was 
probably the most cogent and formidable 
argument heard thus far in defense of 
§11 of the Utility Act, which apparently 
directs the breaking up of our large hold- 
ing companies into smaller integrated 
systems. 

Mr. Douglas admitted the economic 
advantages of unified and interconnected 
operations, but sought to prove that th 
advantages claimed for the investor 
through centralized management of a 
number of widely separated units are 
fallacious. Referring to the “halcyon 
days” of system building, he stated that 
operating units acquired by rival holding 
companies in many cases form a geo- 
graphic crazy-quilt, with the result that 
power requirements of many areas are 
not planned or served in an efficient 
manner. 

A leading argument in favor of “scat- 
teration” has been that the holding com- 
pany investor enjoys a diversified risk. 
Such local disasters as floods, droughts 
(affecting hydro capacity), labor trou- 
bles, shifting of industrial factories, etc., 
would thus be “averaged” with the nor- 
mal operating results in other areas and 
the adverse results minimized. To dis- 
prove this statistically, Mr. Douglas 
compared the earnings stability of two 
groups, one composed of eight “scat- 
tered” systems; and the other, 10 inte- 
grated companies or systems (the com- 


1The complete text of Chairman Douglas’ 
address is reprinted in this issue at pg. 255. 
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bined figures covering about 60 per cent 
of the entire industry). The “scattered”’ 
group included American Gas & Elec- 
tric, American Power & Light, Common- 
wealth & Southern, Engineers Public 
Service, National Power & Light, North 
American, United Gas Improvement, and 
United Light and Power. The “inte- 
grated” group included Boston Edison, 
Commonwealth Edison, Consolidated 
Edison, Detroit Edison, Pacific Gas and 
Electric, Public Service Co. of N. J., 
Public Service Co. of Northern Illinois, 
Niagara Hudson Power, Southern Cali- 
fornia Edison, and Consolidated Gas of 


Baltimore. 
Mr. Douglas describes the study as 


follows: 


We took the gross operating revenues 
... for the years 1929 to 1934, inclusive. 
We ascertained the highest annual revenue 
for this period, and the lowest, with respect 
to each company. The gross operating 
revenues of the eight scattered systems 
showed an aggregate decline of 18.4 per 
cent; the 10 integrated companies or sys- 
tems showed an aggregate decline of only 
11 per cent. Only two of the 10 integrated 
companies showed a decline of more than 
15 per cent; ... all except two of the eight 
“diversified” systems showed a decline of 
more than 15 per cent... . Certainly, it can- 
not be urged in the face of these figures, 
that diversification, in and of itself, has 
promoted stability of earnings—or has pre- 
vented hard times from cutting the heart 
out of the income of a diversified public 
utility system. ... 

We computed the decline in earnings 
available for common stocks, between the 
highest annual figure and the lowest, dur- 
ing the period 1929 to 1934, inclusive. The 
“diversified” systems’ earnings available for 
common stocks dropped 72.4 per cent; while 
the earnings of the integrated companies 
showed a decline of only 52.3 per cent. 


AX to whether Mr. Douglas proved his 
point statistically can hardly be de- 
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bated effectively in the brief space here 
available. Suffice it to say that the “inte- 
grated” group includes our premier util- 
ities in New York, Chicago, Boston, 
Detroit, and Baltimore, together with 
several systems serving concentrated 
population territories. The “scatteration” 
group includes properties located in sec- 
ondary industrial centers (with the ex- 
ception of Philadelphia) and also a large 
number of smaller communities scattered 
throughout the nation, many of them 
serving agricultural areas. It seems only 
logical that revenues and net income 
should show a wider variation in these 
small cities and communities than in the 
largest cities. Farm areas are notoriously 
subject to wide extremes of the busi- 
ness cycle due to droughts, sharp fluc- 
tuations in farm prices, etc. 

Hence, it follows that revenues and 
net earnings should fluctuate more in 
these areas than in the large cities. To 
make a real test of the results obtained 
by centralized ownership and manage- 
ment of scattered operating units, as com- 
pared with locally owned and managed 
companies, it would seem necessary to 
assemble data for both groups in similar 
geographical areas, or cities of similar 
size. In other words, results obtained for 
a system such as American Gas & Elec- 
tric should be compared with the earn- 
ings of local companies operating in the 
same general territories. This, of course, 
is a difficult statistical job, but one per- 
haps not beyond the resources of the 
SEC. Possibly some light on the subject 
might be obtained by studying the Fed- 
eral Power Commission’s electric rate 
survey, which shows the comparative 
monthly bills for the same type of service 
for different companies serving each 
state. 

Another statistical study is cited by 
Mr. Douglas: 

Let me cite to you some more figures lead- 

ing to the same conclusion. This time I 

shall take my figures from our more com- 

prehensive study of one “diversified” system 

[American Power & Light Company], one 

integrated system [American Water Works 

& Electric Company], and one large in- 

tegrated company [Pacific Gas and Electric 

Company] ... We took the year 1930 as our 

base of 100 for each company. In 1933, the 


AUG. 18, 1938 


electric operating revenues of the “divers. 
fied” system declined to 82.1 per cent; those 
of the integrated system dropped to %3 
per cent; those of the integrated company 
only to 92.3 per cent. Similarly, when 19% 
brought an upturn in the electric revenues 
those of the “diversified” system rose only 
to 103.3 per cent, while the integrated sys. 
tem showed a rise to 112.1 per cent, and the 
integrated company to 104.1 per cent, 


Here again it seems unfair to compare 
results for systems which are operating 
under varying territorial conditions and 
whose services differ widely. Part of 
American Power’s revenues are from 
copper-mining areas. A large part of 
American Water Works’ revenues are 
derived from water service, usually quite 
staple during depressions. As regards 
Pacific Gas, the relative stability of gross 
revenues may be partially accounted for 
by the rapid growth of California during 
the past decade and the better-than- 
average economic conditions prevailing 
in that state. 


Me Douglas seemed to be on firm 
enough ground in his contention 
that many holding company systems 
were not devised with the deliberate pur- 
pose of providing territorial diversifica- 
tion. However, it seems that he over- 
looked one of the main arguments in 
favor of holding companies; namely, 
their ability to obtain huge amounts of 
capital for development purposes in New 
York and other financial centers for use 
by the small local units in obtaining the 
most modern equipment and facilities, in- 
tegrating their properties, and servicing 
customers in the most efficient way. 
Whether this capital could have been ob- 
tained adequately from local sources un- 
der our financial system as it has existed 
is highly debatable. Small companies 
have always found it very costly to come 
to Wall street and have also had diffi- 
culty in obtaining bank money because 
of the required liquidity of bank invest- 
ments, They would, of course, have ob- 
tained some capital through local promot- 
ers, but probably at the cost of placing 
management in the hands of these men 
and their friends. In such an event, 
would the resulting management have 
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been as efficient from a technical stand- 
point as that actually furnished ? 

Granted that many holding companies 
have been illogically put together—the 
question remains whether continued 
damage to banking and investor morale, 
retarding the development and growth 
of the entire industry, may result from 
application of the “death sentence.” A 
wise, moderate, and gradual application 
of §11 may, as Mr. Douglas contends, 
not interfere with the welfare of the in- 
dustry, but this can only be determined 
by the course of events over the coming 
year or so. If the banking community 
and institutional investors gradually 
throw off their distrust of §11 and the 
issue does not lead to a renewed struggle 
in the courts or Congress, the industry 
may regain its stride; otherwise, the 
holding company “purge” may do vastly 
more harm than good. 


¥ 


Death Sentence Invoked against 


Utilities Power & Light 


pow annoyed by the struggle for 


control of Utilities Power & Light 
system now being waged between Atlas 
Corporation and Associated Gas, as well 
as desirous of finding a “guinea pig,” the 
SEC invoked §11 of the Utility Act 
(the so-called “death sentence”) against 
the company. Hearings started August 
8th for the formulation of a new plan 
which will not merely determine the use 
to be made of the company’s $19,000,000 
cash, but will also revise the geographic 
disposition of the system’s units now scat- 
tered over twelve or more states. 

Floyd B. Odlum, head of Atlas Cor- 
poration, in commenting on the SEC an- 
nouncement, admitted that the Utilities 
Power & Light system “violates prac- 
tically every basic provision of the Hold- 
ing Company Act, the company’s sub- 
sidiary properties being mostly ‘utility 
islands’ entirely surrounded by major 
systems belonging to other major 


mcroups.” He stated, however, that Atlas’ 


Proposed plan of reorganization contem- 
plated the elimination of isolated operat- 
ing units, 


Charles T. Adams, trustee for Utilities 
Power & Light Corporation, recently 
proposed a plan for using $12,000,000 
system cash (about half the amount 
realized some time ago from sale of Brit- 
ish properties) to buy in the parent com- 
pany’s debentures at a discount. Atlas 
Corporation, as a holder of some $30,- 
000,000 par value of debentures (plus 
large amounts of junior securities), nat- 
urally favored the plan, while Associated 
Gas interests opposed it. Atlas’ amended 
plan filed with the SEC July 17th pro- 
vided that all claims prior to the deben- 
tures would be paid off, and that avail- 
able additional cash would go to deben- 
ture holders, together with new deben- 
tures and common stock, while stock- 
holders would receive an indefinite par- 
ticipation in new common stock or have 
the opportunity of subscribing to new 
common, 

Reading between the lines of Mr. Od- 
lum’s statement quoted above, it would 
appear that Atlas would not oppose appli- 
cation of the death sentence—especially 
as division of the company’s holdings 
would presumably require retirement of 
the debentures. But on the day follow- 
ing the SEC announcement, the Asso- 
ciated interests filed with the SEC their 
own plan of reorganization. This pro- 
vided for cash payment of all claims 
ranking ahead of the debentures, but 
would apparently retain remaining sys- 
tem cash in the treasury instead of using 
it to buy up debentures. Associated Gas 
wants this cash to be employed “in the 
financial and physical rehabilitation of 
the operating subsidiaries.” Back inter- 
est on debentures would be canceled and 
future interest plus amortization of prin- 
cipal would be provided by setting aside 
25 per cent of future net earnings. Back 
dividends on preferred stock would be 
canceled and the rate cut from 7 to 5 per 
cent. Class A stock would be converted 
into one-fifth as much participating pref- 
erence stock, and Class B and common 
stocks into new common on a one-for-ten 
basis. 

Apparently seeking to determine more 
explicitly the position of Associated Gas 
interests in Utilities Power & Light, the 
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SEC requested Howard Hopson, former 
chief executive of the Associated system, 
to appear in Washington and testify re- 
garding the make-up of the General Pro- 
tective Committee. Counsel for the com- 
mittee have indicated that Associated Gas 
interests hold Utilities Power & Light 
securities representing an investment in 
the neighborhood of $10,000,000. They 
also contended that “25,000 security hold- 
ers of Utilities Power & Light have in 
the past taken action looking toward hav- 
ing the General Protective Committee 
protect their interests, and this represents 
40 per cent of the total security holders.” 

Counsel Blumberg, of Atlas Corpora- 
tion, has charged that the committee is 
a “false face” for Associated Gas and 
apparently the SEC wants a show-down 
on the matter. 


¥ 


Manufactured Gas Companies 


CCORDING to an article in Barron’s, 
there is an investment of about $2,- 


000,000,000 in the manufactured gas ip. 
dustry and the decline in the earnings oj 
leading companies is therefore of consid. 
erable concern to investors. Following 
are some of the leading systems whic 
derive all or a large part of their revenue; 
from manufactured gas sales: 


Brooklyn Union Gas 

Milwaukee Gas Light 

Amer. Light & Traction 

Long Island Lighting 

Wisconsin Gas & Elec. ......... 
Rochester Gas & Elec. ......... 
Public: Service of (N. J: ..écccees 
Jersey Central (Po & Ln oss sie 
Gonsol. Edison of N.Y. << ..:<<5 


*Includes a substantial amount of natural 
gas. 


Revenues of the manufactured gas in- 
dustry gained less than one per cent las 
year compared with an 8 per cent 
gain in revenues of the electric industry. 
Thus the industry was unable to prevent 
increasing expenses and taxes from 
affecting net income. Future prospects 
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FINANCIAL NEWS AND COMMENT 


analyzed by Barron’s as follows: 


Outlook for the securities of manufac- 
tured gas companies and of companies heav- 
ily interested in that business seems to de- 
pend largely on two factors, first, the 
industry’s ability to develop its load as a 
means of offsetting _— further increases 
in expenses, and, second, its ability to ob- 
tain rate increases. . 

First, let us analyze very briefly the pros- 
pects of load growth. Almost 90 per cent 
of the sales of the manufactured gas indus- 
try are for residential cooking purposes. 
Sales of this type declined 1.6 per cent in 
1937. The factor tending most to depress this 
load is the 20 per cent to 25 per cent greater 
thermal efficiency of modern gas appliances. 
In other words, the modern range requires 
about 20 per cent less gas to produce the 
same results as the typical older range which 
it is displacing. Other factors are the in- 
creasing use of prepared foods, and the 
competition of electricity where electric 
rates have been lowered sufficiently to be 
within an effective competitive range. The 
average U. S. electric rate in the bracket 
applicable to cooking is about 3 cents a kilo- 
watt hour. Cooking by electricity would 
thus cost about $3.75 a month (125 kilowatt 
hours a month), as against about $1.90 a 
month with manufactured gas (average 
U.S. rate $1.15 a thousand cubic feet, aver- 
age monthly use 1.66 M.c.F.). 

This is a substantial differential in favor 
of gas; furthermore, gas has superior per- 
formance attributes, It would thus appear 
that there is no imminent danger that the 
manufactured gas industry will lose its ex- 
isting cooking load to electricity in 17,000,000 
homes. However, electric rates for cooking 
have receded in some areas, such as the 
Northwest, to a level as low as 1.8 cents a 
kilowatt hour. 

Increased use of manufactured gas for 
house heating has been heralded by some 
commentators as a promising element in the 
outlook for this industry. In 1937 sales of 
manufactured gas for house heating in- 
creased 9 per cent. However, this load ac- 
counts for only about 10 per cent of sales 
and 6 per cent of revenues of the industry. 
Thus a 10 per cent increase in house heat- 
ing sales means an increase of only about 
0.6 per cent in revenues. Tremendous strides 
in the development of this load seem un- 
likely as Jong as the price of fuel oil, the 
most serious competitor of manufactured 
gas for this purpose, remains at from 64 
cents to 7 cents a gallon. The following 
comparison of bare fuel equivalents illus- 
trates the inferior position of manufactured 
gas from a house-heating standpoint : 

Total cost 
for heating 
Natural gas (1000 .t.u. a cubic 
foot, 80 per cent average effi- 
ciency 


are 
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Fuel oil (141,000 z.7.u. a gal., 60 
per cent average efficiency) ... 
Coal (26,000,000 B.t.u. a ton, 55 
per cent average efficiency) ... 
Manufactured gas (530 B.T.U. a 
cubic foot, 80 per cent average 
efficiency ) $17.00 


As for the possibility of rate increases, the 
recent decision of the Illinois Circuit Court 
allowing Peoples Gas Light & Coke Co. 
a substantially higher domestic rate is en- 
couraging. However, this case is being ap- 
pealed by the state commission, and the 
final outcome is yet to be known, as is the 
outcome of the application of Brooklyn 
Union Gas for an increase. The possibility 
of widespread rate increases seems rather 
unlikely, as they are politically inexpedient. 
It should also be noted that substantial rate 
increases, although immediately beneficial, 
would tend to affect the competitive posi- 
tion of manufactured gas. 


> 


$11.90 
$12.00 


New Financing 


HILE there were no utility bond of- 

ferings in the last two weeks of 
July, a large amount of business is “on 
the fire,” some of which will doubtless 
be consummated by the time this issue 
of the ForTNIGHTLY is published. SEC 
registration has become effective on $32,- 
000,000 New York Steam first 34s due 
1963 and $10,000,000 Public Service 
Electric & Gas refunding 34s due 1968, 
but the New York and New Jersey state 
commissions, respectively, have not yet 
okehed these issues—an unusual situa- 
tion. Thirty-two million dollars of Indi- 
anapolis Power & Light first mortgage 
bonds (coupon and maturity not yet in- 
dicated), together with $5,500,000 serial 
notes due 1939-48, were expected to ap- 
pear about August 5th ; $30,000,000 To- 
ledo Edison first 34s of 1968, plus $6,- 
500,000 debenture 4s of 1938, were 
scheduled for August 10th. 

Other large offerings which may reach 
the market later in August include Com- 
monwealth Edison’s two additional is- 
sues—$33,000,000 first 34s due 1968 and 
$39,241,595 convertible debentures 34s 
of 1958—and $20,000,000 Lone Star Gas 
debentures 34s due 1953. The latter com- 
pany will also obtain $11,000,000 by bank 


‘loans. Several smaller items are also 


scheduled. 
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What Others Think 


Chairman Douglas and the 
Death Sentence 


OLLOWING is a transcript of the recent 

press conference of Chairman Wil- 
liam O. Douglas of the Securities and 
Exchange Commission, with reference to 
the Utilities Power and Light Corpora- 
tion death sentence case: 


THE CHAIRMAN: Well, I think I have 
something interesting for you gentlemen, be- 
cause it is the first move of the commission 
on invoking the integration provisions of the 
Holding Company Act. 

Question: The what provisions? 

THe CHAIRMAN: The integration. 

THE CHAIRMAN: We are doing this in 
connection with the Utilities Power and 
Light Corporation, a public utility holding 
company. We are doing it under § 11(b) of 
the statute, the so-called “death sentence” 
provision, the provision which, in my opin- 
ion, has been very badly misnamed. 

Now, that subsection (b) reads as fol- 
lows: 

(b) (1) It shall be the duty of the com- 
— as soon as practicable after January 
1, 1938: 

(1) To require by order, after notice and 
opportunity for hearing, that each registered 
holding company, and each subsidiary com- 
pany thereof, shall take such action as the 
commission shall find necessary to limit the 
operations of the holding company system of 
which such company is a part to a single 
integrated public utility system, and to such 
other businesses as are reasonably incidental, 
or economically necessary or appropriate to 
the operations of such integrated public 
utility system: Provided, however, that the 
commission shall permit a registered holding 

’ company to continue to control one or more 
additional integrated public utility systems, 
if, after notice and opportunity for hearing, 
it finds that— 

(A) Each of such additional systems can- 
not be operated as an independent system 
without the loss of substantial economies 
which can be secured by the retention of 
control by such holding company of such 
system ; 

(B) All of such additional systems are 
located in one state, or in adjoining states, 
or in a contiguous foreign country; and 

(C) The continued combination of such 
systems under the control of such holding 
company is nat so large (considering the 


state of the art and the area or region af- 
fected) as to impair the advantages of local- 
ized management, efficient operation, or the 
effectiveness of regulation.” And so on. 

Now, you have a map of Utilities Power 
and Light which shows that Utilities Power 
and Light has properties, or its subsidiary 
companies have properties, in Rhode Island, 
Connecticut, Indiana, Kentucky, Illinois, 
Missouri, Oklahoma, Iowa, Wisconsin, 
Maine, Nebraska, South Dakota, North 
Dakota, and Minnesota. 

Q. Mr. Chairman, before you go any far- 
ther, isn’t this outfit in the court? 

THE CHAIRMAN: Yes. It is in 77(b) re- 
organization under § 77(b) of the Bank- 
ruptcy Act. 

Q. Well, now, will you explain, before we 
get started, how the commission moves in 
while these properties are under the juris- 
diction of the court? 

THE CHAIRMAN: Well, the commission 
moves in, not pursuant to any power in the 
Bankruptcy Act, but pursuant to power in 
§ 11(b), the provision I have just read, 
where Congress gave the commission the 
power by order to proceed. There is no such 
11(b) power in the commission by virtue of 
the Bankruptcy Act. The source of our 
power is § 11(b). 

Q. Did the trustee come forward with any 
voluntary proposal for disintegration at all? 

THE CHAIRMAN: There have been at vari- 
ous stages of this reorganization a large 
number of plans, formally and informally 
presented to the commission. 

There are at the present time proceedings 
set for hearing in connection with the plan. 
I will come back to that phase of the case in 
just a minute. 

This decision on the part of the commis- 
sion means that the commission means busi- 
ness as respects § 11(b). You notice the 
statute says “it shall be the duty of the com- 
mission.” Well, we are in this situation un- 
dertaking the duty that Congress imposed 
upon us. 

Secondly, this particular procedure on the 
part of the commission is, on the facts of 
this case, what I would call a necessity of 
reorganization in view of the requirements 
of § 11(b). 

Under the statute the commission has to 
pass upon the plan of reorganization. You 
can see by looking at the map what degree 
of disintegration you do find in Utilities 
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Power and Light. Now, if the commission 
were to take this prostrate company that is 
in bankruptcy and turn it out of bankruptcy 
merely on the basis of what is a fair plan on 
the basis of the conventional reorganization 
procedure, the commission would not be do- 
ing its job under the statute. 

What we hope to do by this procedure is 
to work out in connection with this reorgan- 
ization synchronized with this particular 
77(b) reorganization, a program for com- 
pliance by this company with the provisions 
of § 11(b). That program need not neces- 
sarily delay the consummation of the reor- 
ganization. Perhaps some program that is 
eventually worked out can be consummated 
prior to reorganization. But before the com- 
mission passes judgment on the reorganiza- 
tion plan, we feel it is quite necessary for us 
to proceed under § 11(b) so that we will 
have at the end of the reorganization either 
a company that does conform to the require- 
ments of the statute or a definite, clear-cut 
program of action for compliance by the new 
company with the program of the statute. 
It seems especially important that the com- 
mission do it for the reason that if we were 
to give our approval or blessing to a reor- 
ganization plan that did not take into con- 
sideration the elements of § 11, we would 
have turned loose a holding company which, 
quite obviously, would not satisfy the stand- 
ards of § 11. We, the commission, would be 
helping to create a holding company which 
did not satisfy the requirements of § 11. So 
we do not think that we would be doing our 
duty as that word is used in § 11(b). 

Furthermore, we think it would be unfair 
to the investors in this situation to pull them 
out of reorganization on the normal basis 
of a fair plan and then, having got out, bump 
them again with an order under § 11(b). 

So that is what I mean when I say that it 
seems as if this is really a reorganization 
necessity, really a reorganization desirability, 
to have this job done in a thorough way 
with the healthful benefits that will flow 
from the settling influence of a final order 
under § 11(b) over the new company and 
the various other companies that, conceiv- 
ably, might be formed in this situation. 


In the third place, this does not mean that 
there is to be any change in the policy of 
the commission toward codperation with the 
industry. I know that there are in the vari- 
ous utility offices plans, some of them in- 
choate, some of them pretty well along, some 
of them pretty tentative, for partial or full 
compliance with § 11. I know utility men who 
are working on those, and I expect many of 
those plans will be coming in here under 
§ 11(e), that subsection which provides for 
voluntary plans in the manner in which 
American Water Works brought in its plan 
last year, and which we approved in a modi- 
fied form, and we hope, and I confidently ex- 
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pect, that we will get in the relatively near 
future an increasing number of formal Plans 
from the utility industry for compliance with 
§ 11. And, this is not any change in policy, 
All it does indicate is when the commission 
walks up to the “death sentence” and the 
necessity of doing a job, that the commis. 
sion is not walking away from it, the com. 
mission is carrying out the mandate of Con. 
gress, and this action on the part of the com. 
mission means the commission means busj- 
ness. There is no doubt about that. 

Q. That would be as regards a case of 
necessity. You are not likely to go intoa 
company going along like North American 
or somebody else, just as an idiosyncrasy, 
are you? 

THE CHAIRMAN: At the present time we 
have no other plan for moving against any 
other company because of our belief that 
the substantial companies in the industry are 
making progress. 

Now, we have said on other occasions that 
this process of readjustment and switching 
properties and getting new capital structures 
and collapsing companies is evolutionary, 
step by step, and there are strong evidences 
in various parts of the industry of the real 
sincerity of those holding companies to put 
their own houses in order. So, in large areas 
in the industry there is no immediate neces- 
sity for the commission to move, and cer- 
tainly where the industry is moving ora 
particular company is moving, we are not go- 
ing to take the route of the legal mandate as 
long as there is progress. 

Q. Are there any other utility organiza- 
tions in the same situation as Utility Power 
and Light; in other words, in 77B? 

THE CHAIRMAN: I can’t answer that off- 
hand. There have been quite a few. There 
have been quite a few that were in there 
prior to the passage of the Holding Company 
Act or shortly thereafter, while the act was 
in litigation, and in view of the fact that 
some of those earlier companies started 
through 77B and got almost all the way 
through before we stepped in, we have let 
go by some reorganization plans in 77B that 
did not satisfy § 11. On this case we have 
been working on for almost a year our staff 
has been making a detailed study of all of its 
aspects, we have been getting reports from 
the trustee and the engineers, and on this 
case we are well prepared to initiate this first 
major, and, I think, very significant move- 
ment under § (b). 

Q. When you say this action by the com- 
mission means the commission means busi- 
ness, are you implying the trustee of this 
company has failed to demonstrate any will- 
ingness to coOperate? 

Tue CHAIRMAN: Not at all. Not at all. 
The trustee in 77B does not have placed upon 
him by Congress the same duties that we 
have placed upon us, and there are many 
nice legal questions that the lawyers could 
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argue for a “helluva long while,” whether or 
not a trustee, separate and apart from pro- 
ceedings under § 11(b) could do an 11(b) 
job. What I want to make clear is, we as a 
commission don’t want to throw off on any- 
body else the responsibility of doing what 
Congress says is our duty. 

Q. Could the trustee come in with a volun- 
tary plan of reorganization under § 11, if 
he wanted to? 

Tur CHAIRMAN: Could the trustee? 
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Q. Yes, could the trustee? 

Tue CHAIRMAN: As a practical matter 
you could not. In all these reorganization 
situations there is a wide divergency of in- 
terests among the various parties, and, un- 
der the old bankruptcy act, that is 77B, you 
have a trustee with somewhat different func- 
tions and somewhat different status than un- 
der the new Chandler Bill, where the duty of 
the trustee is to prepare plans. 

What we are driving at here is in this case 
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on any reorganization plan, that is presented 
to us for approval, we walk squarely right 
into § 11(b) and, what I am saying is that 
the commission in that situation is going to 
carry through with the congressional pro- 
gram. That is what I mean by “the commis- 
sion means business.” 

Q. Would you clear up this point? This 
outfit is under the protection of the court 
with a trustee. Has a plan been submitted to 
the court for reorganization? 

THE CHAIRMAN: There have been quite a 
few plans presented; yes, sir. 

Q. Formaily presented to the court? 

THE CHAIRMAN: Well there are plans that 
have been presented informally, a very large 
number of plans presented informally to this 
commission. How many have been presented 
to the court, I don’t know. 

Q. I am just talking about the court. 

THE CHAIRMAN: Well, under this statute 
the plan has to be approved by the commis- 
sion before it is passed upon by the court. 

Q. Mr. Chairman, have they submitted 
any plans to the court without bringing them 
first to the commission? 

THE CHAIRMAN: I am not acquainted 
with all the details. I don’t think so, because 
the trustee and the SEC staff have been 
working very closely and very harmoniously 
in an effort to expedite the whole thing. 

Q. In other words they haven’t tried to go 
over your head? 

THE CHAIRMAN: Oh, no, it has been an 
extremely harmonious working arrangement 
that has been established. In that connec- 
tion, I want to make this clear, although I 
think I covered it earlier, I do not think 
there is any possibility of this procedure 
delaying or messing up the functions of the 
present 77B procedure. It is going to be syn- 
chronized, we hope. I would also like to 
make clear that what we do in this case is 
done on the basis of all the circumstances in 
this case. Whether in view of all the cir- 
cumstances in another 77B case we would be 
doing precisely the same thing, I don’t know. 
It is not an announcement of broad policy. 
It is a decision by the commission on the 
facts of this case to go through with this 
program. 

O. Would this action in any sense indicate 
that you are anxious to hasten the general 
integration? 

THE CHAIRMAN: Yes, certainly, by rea- 
son of the fact that in fairness to all parties 
concerned we want to get on with the job. 
The alternative procedure would be to judge 
this plan on the basis of the ordinary 77B 
plan and, then after the new company got 
out, to wait for it to move, or bring some 
action and bump it with an order under § 11 
(b). To save that time element we want to 
do a thorough job in this case, working from 
the ground up, and the ground up means 


(b). 
Q. Well, Mr. Chairman, his question, the 
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way I got it, was in this case supposed t) 
stimulate the other organizations to come in 
with a plan? 

THE CHAIRMAN: Not at all. Our purpog 
in doing this is to do our job under th 
statute, whatever the particular collatera 
effects may be. 

_ Q. You are not doing this to prod the other 
industries, are you? 

THE CHAIRMAN: We are not. Weare dp. 
ing this on the merits of this particular cag 
in view of all the circumstances, the particy. 
lar objectives in this case, and determining 
that it is the most desirable and necessitoy; 
thing to do, to move immediately under 
11(b). 

Q. Mr. Chairman, is there a plan that you 
are going to consider on August 8th? ~ 

THE CHAIRMAN: On August 8th there is 
set down for a hearing the issues of fact and 
of law that are embraced in § 11(b). 

Q. But no plan will be considered as of 
that date? 

THE CHAIRMAN: There is no plan covered 
by this notice and order of hearing that you 
have just been handed. There is a hearing 
scheduled in connection with plans for re. 
organization. 

Q. What I am referring to is the integr:- 
tion of these properties. There is no plan of 
integrating as such yet, no commission plan 
or any plan, is there? 

THE CHAIRMAN: There probably may 
well be presented for a survey and discus- 
sion by various witnesses alternative forms 
of procedure which would be tantamount to 
consideration of the plan. As to whether to 
keep one of these central units and builda 
holding company system out of that, start- 
ing with that as a nucleus, shuffling of 
everything else, or whether to keep two of 
these, building up in between with a holding 
company on top, or whether to throw of 
everything on some liquidation basis, I don't 
know. I don’t know what the facts will look 
like when we get that record and have mate 
a complete, final, exhaustive, study, on tle 
basis of the record. ; 

Q. Has the commission got any idea of 
scrambling these properties together, or 1 
it going to be left up to the trustee of the 
Utilities Power and Light, and then are you 
going to criticize the plan they offer? 0r 
have you seen any plan that they might have 
suggested, and, as you say, bring these prop- 
erties in South Dakota, Nebraska, and Iowa 
—they are all concentrated there, but then 
you have a property in Oklahoma and thet 
one out in Connecticut, two of them... 

THE CHAIRMAN: Well, we are not start: 
ing off—we will not start off the hearin 
with one specific plan, with the idea of mett- 
ly collecting evidence on that particular 
plan. We will start off the hearing with 
view of determining from the engineering, 
from the financing angles, and all other 
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angles that are relevant, such as any related 
properties that are not strictly utility prop- 
erties—what is the best, most useful, most 
profitable, from the point of view of the in- 
vestors in these situations, plan that could 
be worked out as a practical matter. 

Q. Then the commission will submit its 
own plan, will offer its own plan at the con- 
clusion of the hearing? 

THE CHAIRMAN: That is hard to say. We 
haven’t made up our minds. What ideas will 
be drawn in from various interested parties 
in these proceedings for plans I don’t know. 

Q. It may be, then, that somebody else, as 
a result of hearing, will submit a plan? 

THE CHAIRMAN: It is conceivable that we 
undoubtedly will get suggestions from quite 
a number of people as to methods of treat- 
ing these various properties. The hearing 
will obviously serve the primary function 
of advising the commission as to the best 
practicable means of meeting the require- 
ments of § 11(b). 

Q. Then the plan may come from any- 
where, either from the commission, the 
trustee, or anybody at last? 

THE CHAIRMAN: It is hard to tell. 

Q. Mr. Chairman, have you any estimate 
of the value of the assets, asset value of the 
whole system ? 

THe CHAIRMAN: Well, they are taking 
testimony on that in connection with one of 
these plans right now. 

Q. The valuation of the properties set a 
minimum value of $55,000,000 at the hear- 
ing yesterday on Utilities Power and Light. 

THe CHAIRMAN: That is a matter that, in 
view of the fact that it is up before the com- 
mission for determination and all the evi- 
dence is not in, I would prefer not to com- 
ment upon. 

Q. Well, unofficially, is there any rough 
figure that I might be able to use? 

THE CHAIRMAN: Well, I would prefer 
not to get into the question of valuation at 
all in this particular case. You have got 
your consolidated assets, your book assets; 
you have your face amount of your securi- 
ties; you have your holding company and 
the outstanding securities of the subsidiar- 
ies on the sheets that have been handed to 
you; you also have a description of the 
various subsidiaries, what their functions 
are, where they are located... 

Q. What lawyer is going to handle it for 
the commission, Mr. Chairman? 

THE CHAIRMAN: That has not been de- 
determined. [ am not sure. 

_Q. Mr. Chairman, as a matter of clarifica- 
tion, you then feel that the industry gener- 
ally has gone forward fast enough in the in- 
tegration of the properties ? 

_ THE CHAIRMAN: What I say to that ques- 
tion is this: That following the decision of 
the Supreme Court in March of this year, 
upholding the constitutionality of the regis- 
tration provisions of the Holding Company 


Act, there has been increasing evidence 
from substantial parts of the industry of 
their willingness to work under the statute 
and to put their particular houses in order, 
to satisfy the requirements of the statute. 
There has been an increasing evidence of 
willingness to do that. There has been a lot 
of office work done by various utility com- 
panies towards that. We and the industry 
have not, as yet, seen the product of that 
work, but I know that there has been a 
movement under way. 

Q. Have you seen any evidences of stall- 
ing by any industry? 

THE CHAIRMAN: No. I am not acquainted 
with everything that. goes on in the minds 
of utility men, and particularly, what some 
of them may be wanting to do and not want- 
ing to do. 

Q. The reason I asked that was because 
of the thought whether it would raise any 
question in the minds of the industry that 
this might be an indication of a club. 

THE CHAIRMAN: This stands on its own 
feet. If anybody has any doubt that the 
commission takes § 11(b) seriously, this 
ought to dispel that doubt. We do take it 
seriously. When Congress says “Duty of 
the commission,” we think that means duty 
of the commission, and when that problem 
is placed before us, we move on it pursuant 
to the congressional mandate. It does not at 
all mean that tomorrow we are going to 
move against another company, and the day 
after tomorrow move against another com- 
pany, and so on. What our next step will be 
depends entirely upon the circumstances of 
the next case. And it is our hope and it is my 
belief that we will get from substantial parts 
of the industry voluntary plans on the order 
of the American Water Works plan, coming 
in for commission action. 

Q. In conducting these hearings, do you 
call your own witnesses or do you call any 
witnesses? 

THE CHAIRMAN: We will call witnesses. 

Q. Does the company, for example, or the 
trustee, is he required to have or should he 
have lawyers down here and spend money to 
defend his case? 

Tue CHAIRMAN: I haven't talked yet to 
the trustee. The trustee, obviously, will be 
very much interested in this, because this 
goes to the heart of the administration of 
the estate, and undoubtedly he will be rep- 
resented. 

Q. Of course, if you took similar action 
against any company, they would not neces- 
sarily have to come down and defend their 
own suit. You could just go ahead with 
whatever you wanted to, couldn’t you? 

THE CHAIRMAN: As in any law suit, if 
somebody sues you for one hundred dollars, 
you don’t have to appear in court and they 
can get judgment by default, and so on. 

Q. The thing I am getting at is as to the 
expense involved. 
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THE CHAIRMAN: Well, I think it is com- 
parable to the procedure in any reorganiza- 
tion plan, although the standards for the 
plan are quite different than the standards 
in 77B, where a court and the commission 
are interested in questions like this: Are the 
bondholders getting enough as compared 
with the stockholders? 

Q. Well, it could well be that in working 
out a plan of integration you could get into 
valuation questions and so on and so forth, 
which would result in engineering reports 
and what not, wouldn’t it? 

THE CHAIRMAN: Yes, but you must re- 
member that there has been an awful lot of 
basic work done on this whole problem dur- 
ing the last year. The engineering staff of 
the trustee has done a lot of work. What 
we will do as a procedural matter is to con- 
solidate the hearings under this order, the 
11(b) case, with the hearings on the reor- 
ganization plan, so that they will be matched 
in, synchronized one with the other, and we 
will, on approval of the plan of reorganiza- 
tion under § (f), we will have considered 
and made our judgment, made up our minds 
on the problems under 11(b). 

Q. Suppose you decide that when you set 
this up—you have a map here, and you de- 
cide to make three or four holding com- 
panies out of the different systems, where 
does the control go then? 

THE CHAIRMAN: That would be an in- 
tegral part of the plan, the determination of 
that question. 

Q. You mean that if I am a stockholder 
in Utilities Power and Light Corporation, 
with the present set-up, and the commission 
finds that there should be two or three sep- 
arate systems, do I have an interest in all 
systems ? 

THE CHAIRMAN: That is, what treatment 
would be accorded to any security-holder of 
the holding company would be a part of the 
commission’s consideration and determina- 
tion in passing upon the plan. 

Q. Because you might try to sell the prop- 
erty over here to some other company in 
that territory? 

THE CHAIRMAN: Section 11(b) has a 
considerable degree of flexibility, and as I 
indicated earlier, it might conceivably re- 
sult, possibly result in liquidation of all 
the units or just a part of the units; or it 
might mean, in case of liquidation of just 
a part of them, the retention of a nucleus 
around which would be built another utility 
system. 

There are very many possibilities in it, and 
we do not know what the best and most prac- 
ticable foute would be. That is for us to con- 
sider on the basis of the whole record after 
all the evidence is in and after every inter- 
ested party has had an opportunity to be 
heard. We don’t start with any preconceived 
ideas, with our minds made up that it must 
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be this way. We do know, and any layman, 
let alone any lawyer, who can read § 11(b) 
would know. by reading that and looking at 
this map ‘that there is a job to be done to 
satisfy the requirements of 11(b). 

Q. Will you continue with this hearing 
— on the application to use $12,000- 


THE CHAIRMAN: Incidentally, let me say 
that the hearing on the plan will be consolj- 
dated with the hearing under 11(b). 

Q. But you wouldn’t be apt to let the com- 
pany take $12,000,000 in cash and buy de- 
bentures if you had something like this com- 
ing up, would you? 

THE CHAIRMAN: Well, on that I am not 
sure. The extent, if any, to which the pend- 
ing proceeding could be treated separately 
from the total plan or the 11(b) proceedings, 
I just don’t know and I don’t want to make 
any guess on it at the present time. 

Q. Is the effect of this proposed plan 
likely to be to put the operation of operat- 
ing companies more under local control? 

THE CHAIRMAN: Well, of course, the 
whole theory and philosophy of § 11(b) is 
a regional development, as distinguished 
from a scatteration development all over 
the country. That is the theory of § 11(b). 

Q. There would be a tendency to do that 
then? 

THE CHAIRMAN: Yes, it is a part of the 
philosophy to bring the business back home 
and keep it home. Part of the philosophy of 
Congress in passing this, as indicated in the 
debates and reports, was to get rid of ab- 
sentee management. 

Q. Absentee management and absentee 
ownership? 

THE CHAIRMAN: Yes. 

Q. Where a fellow in New York controls 
a company out in Keokuk, Iowa, or Illinois, 
with a small percentage of investment in 
the top system. 

THE CHAIRMAN: That is the theory of it. 
That is part of the theory of it. There are 
engineering phases of it; there are financial 
phases of it; there are operating phases of 
it, but that is also a phase of it. 

Q. Is there general agreement between the 
commission and the trustee on these hear- 
ings? I more or less gather that by your 
statement of action, that there were ques- 
tions which lawyers could argue upon as to 
whether or not the trustee could properly 
undertake certain things. 

THE CHAIRMAN: I never discussed that 
with the trustee, and this is exclusively a 
commission determination. It must of ne- 
cessity be such, because we cannot expect 
another agency to do for us what Congress 
has placed upon us. So this is on our own 
initiative, taken as a result of the feeling of 
compelling necessity to move. 

Q. The question would arise as to whether 
or not there was discussion of the commis- 





mr OO 


aw ae" o 





WHAT OTHERS THINK 




















Ler ‘EM EAT 
ELECTRICITY 








San Francisco Chronicle 


MARIE ANTOINETTE ICKES 


sion’s reorganization plan under 11(b) by 
the trustee; in other words, what that ele- 
ment particularly was. 

THE CHAIRMAN: Of course, as I said be- 
fore, you must remember that the function 
of the trustee under old 77B is quite differ- 
ent from the function of the trustee under 
the new Chandler Bill, and the convention 
of the parties in the normal reorganization 
has been for the parties themselves, stock- 
holders, preferred stockholders, creditors, 
unsecured creditors, debenture holders, and 
so forth, to present their own plans, or for 
a group of creditors and stockholders to get 
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together as a reorganization committee and 
present a consolidated plan. That is the con- 
ventional reorganization procedure. That has 
been the convention that had been estab- 
lished. 

Q. Is the trustee in this case an independ- 
ent trustee? 

THE CHAIRMAN: Yes. 

Q. The tendency under this would be to 
promote and improve local service and 
bring about adjustments of rates in the op- 
erating companies, would it not? 

THE CHAIRMAN: That is part of the gen- 
eral philosophy of Congress. That is not 
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the commission-made policy. Congress 
makes the policy and we try to follow the 
congressional intendment. 

Q. That will be, of course, one of your 
motives in proceeding? 

THE CHAIRMAN: Our motive is to live 
up to the congressional mandate, and cer- 
tainlv on the facts of this case, it is now 
practicable for us to move, and it is after 
January 1, 1938. 

Q. Is this one of the companies most badly 
in need of integration? 

THE CHAIRMAN: Well, there are com- 
panies that are as bad ; probably some worse. 
It is in the unusual condition of going 
through the wringer at the present time un- 
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der the load of debt, being reorganized, be. 
ing in a prostrate condition. ; 

Q. Have the management policies of the 
company in the past influenced the commis. 
sion in taking this action in any way—map. 
agement policies before reorganization? 

THE CHAIRMAN: No, those have nothing 
to do with the standards in § 11(b), except 
in so far as the management policy has led 
to development of the scatteration theory; 
but the mere fact that a management may 
have been good and has been swept down by 
the depression, or may have been bad, has 
nothing to do with § 11(b), and there is no 
correlation of that factor in our judgment 
at all. 





New Light on 


T is the prevailing fashion among his- 
torical writers to say that the day of 
the “empirical type” inventor is past. 
Such comments are frequently followed 
with observations to the effect that 
Thomas Edison was perhaps the last of 
the great and important researchers who 
spurned scientific formula and so often 
approached a laboratory task with little 
else than a preconceived idea. 

It is true enough that the trend in mod- 
ern laboratory technique is definitely 
away from the trial-and-error methods 
of Edison and toward the “directed re- 
search” of highly specialized institutions 
such as Bell Laboratories and the Mellon 
Institute. Bit by bit, the new generation 
of experiments seems to be taking the 
element of chance and fluke out of tech- 
nical research. Some enthusiastic scien- 
tists even claim that discoveries and in- 
ventions can now be planned and regu- 
lated, along certain industrial lines at 
least, just like an advertising program or 
a selling campaign. 

And so, when we watch the modern 
mining engineers go to work discovering 
mineral deposits with the latest electro- 
geophysical gadgets and compare them 
with the peach-twig well finders of our 
grandfathers’ day, it does seem the old 
romantic hit-or-miss era in research is 
one more victim of the machine age with 
its Great God Formula. 

But a reading of Alfred O. Tate’s re- 
cently published volume on the life of 
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Thomas A. Edison does much to revive 
our faith in the romantic realists who go 
down to the laboratories to play hunches, 
This is not to suggest that Edison ever 
dreamed of any substitute for hard work 
in the business of invention. After all, 
he only practiced what he preached when 
he made his famous remark about “one 
per cent inspiration and 99 per cent 
perspiration.” 

But Edison, for all his accomplish- 
ments, was certainly unorthodox in his 
methods and unscientific in his back- 
ground. Furthermore, he was proud of 
it and very blunt in his contempt for the 
mathematicians. 

“Tate,” he once exclaimed to the man 
who was his secretary for eleven of the 
most fruitful years of his life, “these 
mathematicians make me sick. When 
you ask them to work out a sum they take 
a piece of paper, cover it with rows of 
A’s and B’s and X’s and Y’s, decorate 
them with a lot of little numbers, scatter 
a mess of flyspecks over them, and then 
give you an answer that’s all wrong.” 

Edison’s respect for the intricacies of 
accountants and their balance sheets was 
even more meager. Edison admitted that 
he was no scientist—just an inventor. He 
saw no essential relationship between the 
two as much as he respected Faraday, 
whom he regarded as a real scientist. 


5 he when we stop to consider the 
landmark contributions of Edison 
36 
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and other historical “accidents” (such 
as the steam engine) in the realm of in- 
dustrial progress, it makes one wonder 
whether the element of chance plus the 
alert curiosity of conscientious “empiri- 
cists” can ever be entirely counted out of 
the race. It took thousands of tedious 
tests with different carbonized materials 
hefore Edison first lit on a workable 
lamp filament. He could never have ar- 
rived at that by formula. 

So busy was he with the numerous im- 
portant objectives and yet he hated to 
pass over the slightest unexplained 
phenomenon which his uncanny powers 
of perception would detect. Thus it was 
that in the midst of the pressure of get- 
ting his lighting bulb and central power 
station business started, Edison found 
time to “monkey with” his incandescent 
bulb models to the extent of noting the 
odd “Edison effect” which eventually led 
to the discovery of the radio tube. Edi- 
son dutifully catalogued the “Edison 
effect” and laid it aside for further at- 
tention, which he never quite got around 
to. If he had, perhaps, radio and televi- 
sion would have been born around the 
turn of the twentieth century instead of 
waiting for De Forrest, Baird, and the 
others. 

But Mr. Tate’s book about Edison is 
more than a biographical recital of his 
achievements. In fact, it is not really a 
biography at all. Mr. Tate warns, in his 
introduction, that he will ramble down 
many a byway. This book is all the better 
for it, because it sheds so much new light 
upon Edison as a human being rather 
than the research machine picture that 
some other works convey. 

And it isn’t all concerning Edison, 
either. There’s much interesting discus- 
sion about another secretary of Edison’s, 
the late Samuel Insull, about Henry Vil- 
lard, Charles E. Coffin, and the business 
deals surrounding the founding of the 
General Electric Company. There’s 
much, too, about Alfred O. Tate, which 
— make the book any the less read- 
able. 

Among the more interesting Tate dis- 
closures about Edison is his explanation 
of the myth that Edison got along on 
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little or no sleep. Fact is, according to 
Tate, Edison had a positive genius for 
sleep—could control it almost at will. He 
had discovered the trick of shifting from 
alert wakefulness into restful un- 
consciousness (and vice versa) as quick- 
ly and as easily as one shifts the gears of 
an automobile. 

Inasmuch as Edison (especially when 
he was all worked up over some particu- 
lar line of investigation) often did this 
little trick without changing his clothes 
or giving any other ordinary do-not-dis- 
turb signal, the legend grew that Edison 
went without sleep for days. And all the 
time Edison was sleeping at all hours, in 
the most unusual places—on his work- 
bench, at his desk, or cat-napping on an 
office cot. Tate recalls once at Long 
Beach, Edison slept thirty-five out of 
thirty-six consecutive hours, interrupt- 
ing this Rip Van Winkle performance 
only for the purpose of stowing away a 
thick steak and trimmings, black coffee 
(this was before the days of caffeine-in- 
somnia advertisements), and his inevi- 
table wedge of pie. 


ATE also explodes the myth about 

Edison’s atheism. Edison simply 
did not discuss either religion or politics. 
At least, neither Tate nor Insull ever 
heard him do so. Under the circum- 
stances, therefore, Tate wonders just 
how other folks could be so sure what 
Edison really thought about such mat- 
ters. Tate gives no clue, although he re- 
calls that once while Edison and Insull 
were working late at night during a rain- 
storm, a powerful flash of lightning il- 
luminated the whole place. 

“That’s the Opposition, Sammy,” 
said Edison. Then he added in a lower 
tone, “There’s an Engineer — some- 
where.” 

Tate pictures Edison as having gen- 
erally prevailing good humor, although 
inclined at times to irascibility. He loved 
a good joke and was always in the mood 
to listen to one (risque or otherwise). He 
despised fiction—had read only one book 
of it, Hugo’s Les Miserables. 

He made and lost fortunes and then 
made them again. Some of the things 
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that made money astonished Edison 
himself. He never got over his amaze- 
ment at the fact that the entertainment 
feature of the phonograph, which he in- 
tended for a serious business appliance, 
should prove (for him) the biggest 
moneymaker, while the millions he put 
into his ore milling experiments brought 
no return. 

Strangely enough, this vacillation of 
his personal fortune left no bitterness in 
Edison’s heart. He did cherish some dis- 
appointment at the way he believed he 


was wangled out of control of the electric 
light bulb industry by Wall street capi- 
talists. Tate suggests that his book cop. 
tains the first authentic description oj 
this incident. Utility men will, therefore 
find this discussion perhaps most inter. 
esting of all. 

Tate approaches the matter with 
serious now-it-can-be-told manner thy 
bespeaks earnest sincerity. 

—F.X. W. 
Eptson’s Open Door. By Alfred O. Tate 
Published by Dutton & Co. 289 p. p. $3, 





Will There Be More Holding Company Litigation’ 


Ast March the U. S. Supreme Court 
decided the Electric Bond and Share 
Company Case and in so doing brought to 
a temporary halt the somewhat elaborate 
program of litigation which had been go- 
ing on against the Public Utility Holding 
Company Act. Following this decision, 
students of public utility regulation im- 
mediately began to wonder what to ex- 
pect next. Would the utility industries 
organize for another attack or would 
there be a scattered piecemeal program of 
litigation conducted by various opposing 
companies? Or would the industry as a 
whole give up the idea of any further 
premeditated litigation along constitu- 
tional lines ? 

Much importance was attached to the 
cooperative negotiations which followed 
the court’s opinion, and which resulted in 
the formation of a committee composed 
of representatives of various units of the 
utility holding companies to confer with 
the SEC on the mechanics of administer- 
ing the act. It was perhaps significant 
that the members of this committee were 
chosen without any distinction being 
made between holding companies which 
had registered prior to the decision and 
those which came in afterward. It was 
also noted that the Electric Bond and 
Share Company did not even go through 
the usually perfunctory post mortem of 
making a motion for rehearing by the 
court. 
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w the May issue of the Journal of 
Land & Public Utility Economics, 
there is a brief cogent analysis of the im- 
portance of this Electric Bond and Share 
decision by Ellis Lyons of the North- 
western University Law School. Mr. 
Lyons found that ostensibly all the court 
decided was that the so-called “control” 
provisions of the Public Utility Act were 
inseparable from the registration pro- 
visions and that the latter were constitu- 
tional as an exercise of congressional 
power over interstate commerce and the 
mails. Whereupon Mr. Lyons conm- 
mented : 


In view of the fact that the decision of the 
court was limited to the narrow issue of the 
constitutionality of the registration provi- 
sions, the real effect of the case is not cer- 
tain. The most that can be said for the pres- 
ent is that utilities within the act’ must 
register or cease from transactions in inter- 
state commerce or by use of the mails. Most 
of the utilities have chosen the former alter- 
native, but the really important issues and 
questions have been avoided and remain 
open for future litigation. 

However, the decision is much more than 
meaningless. Its importance lies in the fact 
that it is now a great deal more probable 
that the validity of the act will be sustained. 

The cross bill for a declaratory judgment 
had been dismissed because a justiciable con- 
troversy was not present; and to give 4 
declaration in those circumstances would be 
doing so merely on a hypothetical state of 
facts. The control provisions could not be 
applicable to defendant until registration; 
further, it was not known if defendant 
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would register; and even if registration 
were filed, it was not at all certain how en- 
forcement of the act would affect defend- 
ant’s constitutional rights. 

The court has said that Electric Bond and 
Share must register or cease from carrying 
on any transactions in interstate commerce 
or by use of the mails. Assuming registra- 
tion, the question arises concerning the ex- 
tent to which a registered company is more 
favorably situated to attack the constitution- 
ality of the act. It seems clear that an attack 
upon the act as a whole would not be sus- 
tained. The delimited issues required for 
declaratory judgments or injunctions would 
not be present even after registration. 
Similarly, until the commission had issued a 
specific order to a particular company under 
the reorganization provisions of § 11 (so- 
called “death sentence” clause), it would be 
very difficult to ascertain the effect of that 
section, and from the recent statements of 
the court, that it prefers to have narrow 
issues before it and to see the actual effect 
of legislation, it seems almost certain that 
§ 11 will not be successfully attacked except 
in particular cases. When such a case does 
arise, it is very possible, because of the 
strong presumption in favor of the validity 
of the statutes, that the court will say that 
the commission, in that particular case, had 


acted beyond its statutory power, rather than 
declare the section invalid. 

Some of the sections, however, do present 
a clear and delimited controversy. Those are 
the sections which make certain activities 
by a utility a violation of the statute per se. 
But even here, a declaration might be re- 
fused according to the dictation of policy. 
On the one hand are the desire and need of 
the utilities to know how to plan their busi- 
nesses for the future; on the other are the 
desire and the necessity of the court to watch 
legislation in operation before passing on 
its validity. 


T any rate, Mr. Lyons concludes that 
the statute will not be subjected to 
a wholesale attack and therein lies the 
importance of the Electric Bond and 
Share decision. If and when piecemeal 
tests are made of particular provisions, 
it is obvious that the SEC is now in a 
much better position to control the prog- 
ress of the litigation. 


THE IMPORTANCE OF THE ELECTRIC BOND AND 
SHAreE Decision. By Ellis Lyons. The Jour- 
nal of Land & Public Utility Economics. 
May, 1938. 





Notes on Recent Publications 


EpirortAL COMMENT on Nebraska’s hydro- 
electric projects. Distributed by Iowa-Ne- 
braska Light & Power Co., Lincoln, Neb. 

An interesting collection has been made in 
well-printed booklet form of 32 editorials 
and special articles appearing (with but two 
exceptions) in leading Nebraska newspapers 
on the subject of “the little TVA” experi- 
ment. While the comment selected is all more 
or less critical of the experiment, it is an 
impressive expression of the local lack of 
confidence in the PWA-sponsored plan to 
fuse the three public power and irrigation 
districts of Nebraska into a virtual state 
public ownership monopoly of the power 
business. 


IssuEs IN THE TVA INQuiry. Survey Graphic. 
May, 1938. 


Pustic Uriuity FINANCING IN THE First 
Quarter or 1938. By E. D. Ostrander. The 
Journal of Land & Public Utility Econom- 
ics. May, 1938. 

The aggregate of $155,865,000 for security 
flotations in the first quarter of 1938 repre- 
sented a decline of 59.5 per cent from the 


total of $384,922,694 recorded during the 
same period last year but an increase of 
42.8 per cent over the preceding quarter’s 
total of $109,164,480. The bond market con- 
tinued unreceptive to public offerings except 
for higher-grade securities, which continue 
to command good prices and even premiums 
in many cases. 


TueEseE Licuts Must Nor Fait; World’s 
Largest System, the Consolidated Edison of 
New York. Popular Mechanics. April, 1938. 


TVA anp Its Potictrs ; Playing with the Cash 
Register. Vital Speeches. May 15, 1938. 


TVA; KEEN INTEREST IN THE FACTIONAL DiIs- 
puTeE. By B. M. McConnell. Current History. 
May, 1938. 
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Nation-wide Hookup Forecast 


D. Ross, administrator of the gigantic 

¢ Federal power project at Bonneville dam, 

recently proposed connecting the great Fed- 

eral power plants of the nation so that the 

West’s largest river, the Columbia, could sup- 

ply electricity for New York city, 3,000 miles 
away. 

Mr. Ross, speaking before the Engineers’ 
Club of Seattle, said he had made a study of 
such a power system at the request of Presi- 
dent Roosevelt. 

Direct current transmission would be used 
to carry the power from ocean to ocean and 
from Mexico to Canada, Ross said. The di- 
rect current lines would act as links between 
the plants, with the present alternating cur- 
rent system remaining undisturbed. Ross said 
the system would cheapen power so it could 
be bought 1,000 miles distant at about the price 
now paid by purchasers 100 miles away. He 
stated : 

“Columbia river power, or that of Niagara 
and the St. Lawrence, could operate the power 
and lighting of New York or the homes of 
Florida or any other part of America. The 
desert could be irrigated, industry could be 
located anywhere, and congested areas could 
be decentralized.” 

Ross proposed three transcontinental hook- 
ups. One would connect the St. Lawrence, 
Fort Peck, Mont., and Grand Coulee, Wash., 
projects, The central line would be fed by 
Bonneville, Wyoming’s Casper Alcova, and 
two other plants. The Norris, Wilson, Roose- 
velt, and Boulder dams would be connected 
to the Southern system. Maine’s huge plant, 
Passamaquoddy, also would be linked to the 
whole network. 

Ross said that “the fact that there is three 
hours’ difference in the time from coast to 
coast is of tremendous importance. The peak 
loads would shift from New York to Seattle. 
There would be a national peak load, the 
sum of all loads, and investment may be less 
accordingly.” 


Utility Heads Asked to Testify 
On TVA 


gc Donahey of Ohio, chairman of the 
congressional committee investigating the 
Tennessee Valley Authority, stated July 28th 
that he had invited Wendell L. Willkie, presi- 
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dent of the Commonwealth & Southern Cor. 
poration; C. E. Groesbeck, president of the 
Electric Bond and Share Corporation; and 
Bernard F. Weadock, managing director of 
the Edison Electric Institute, to testify before 
the committee on the TVA yardstick, compe- 
tition with private utilities, and other aspects 
of the Tennessee Valley Authority’s power 
program. 

The Commonwealth & Southern and the 
Electric Bond and Share corporations are 
the utility holding companies with the largest 
number of operating units in the area served 
or to be served by TVA electric power. The 
Edison Electric Institute is the standard re- 
search and statistical organization of the util- 
ity industry. 

Senator Donahey said that the committee 
had sent invitations to Messrs. Willkie and 
Groesbeck, and that subsequently the insti- 
tute had asked to be heard. It is understood 
that the institute complained that figures given 
by David E. Lilienthal in his testimony about 
the TVA allocation of costs and its wholesale 
and retail rates were incomplete and mis- 
leading. 

The committee’s invitation said that the util- 
ity witnesses could offer any evidence relevant 
to the joint resolution of Congress which au- 
thorized the investigation. 


REA to Spur Allocations 


TS Rural Electrification Administration 
joined President Roosevelt’s lending- 
spending drive late in July with expressed 
hopes of assigning its entire $140,000,000 to 
projects during the present fiscal year. 

Administrator John M. Carmody announced 
he would send field men into 13 states between 
July 28th and August 29th to hasten organ- 
ization of rural electric codperatives. These 
would be granted long-time 2% per cent loans 
to finance installation of electric distribution 
systems, he said. Carmody said his decision 
to put pressure behind rural electrification 
stemmed from the President’s desire to get 
the congressional appropriation to work as 
soon as possible. 

“T have seen no evidence,” he said, “that 
there will not be a demand for the whole $140,- 
000,000. There still are 5,000,000 farms in the 
United States not receiving electric energy 
and we have reason to believe thousands upon 
thousands want it.” 

He estimated the annual revenue to power 
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anies supplying the codperatives would 
pss to $5,280,000. He said he expected the 
appropriation to finance from 300 to 400 proj- 
ects, which would take 90 per cent of their 
electric energy from existing public utilities. 


Dam Plan Considered 


onstrucTION of a $17,000,000 flood-control 
¢ reservoir at the headwaters of the Alle- 
gheny river—with power potentialities of a 
“little TVA”’—has been under consideration 
by Federal authorities. 

Dr. James F. Bogardus, Pennsylvania sec- 
retary of forests and waters, announced re- 
cently that Army Engineers were resurvey- 


ing a site near Warren, Pa., for what he said 
might become the largest flood protection proj- 
ect in the eastern United States. 

Dr. Bogardus added that he understood 
the Engineers considered the proposed dam, 
known as the “Allegheny,” the “only one of 
seven contemplated in the Allegheny water- 
shed that has real, practical potentialities” for 
hydroelectric power development. 

Plans for the huge dam, which would back 
water into New York state and submerge two 
Indian reservations, protected by ancient 
treaties with the government, were first in- 
cluded in the flood-control program mapped 
by Army Engineers in 1936. It was discarded 
as “unfeasible” because of the expense. 


California 


City Denied Hearing 


renga Judge Roche on July 26th denied 
the city of San Francisco a rehearing in 
the Hetch Hetchy case and City Attorney 
O'Toole said that the decision would be ap- 
pealed to the U. S. Circuit Court of Appeals 
and, if necessary, to the U. S. Supreme Court. 

The city, it was said, had three months to 
take the case up to higher courts, which gave 
two months’ leeway before Judge Roche’s 
order enjoining the city from turning over 
Hetch Hetchy power to the Pacific Gas and 
Electric under agency contract goes into effect. 

In arguing for a rehearing, Robert W. 
Searls, city counsel, said that the time limit 


did not allow sufficient time for the people to 
pass on a distributing plant. The decree, 
Searls claimed, would “undoubtedly force San 
Francisco not only to cease generating power, 
but to cease delivering water, because the 
Mocassin plant is the only outlet for the 
water.” The Mocassin plant generates the 
power handled by Pacific Gas and Electric. 

Frank J. Hennessy, U. S. attorney, replied 
that the city was warned in 1923, 1935, and 
1936 that it should not sell power to a corpora- 
tion and finally forced the court proceeding. 
Hennessy asserted that an Interior Depart- 
ment ruling fifteen years ago warned the city 
of San Francisco that selling power to private 
corporations was illegal. 


Indiana 


City Utility Enjoined 


Lo bgt epee municipally owned electric 
plant recently was enjoined from selling 
current to 1,300 city consumers by Special 
Judge James J. Moran, of Portland, who ruled 
in favor of the Indiana Public Service Com- 
pany in Randolph circuit court. 

_Judge Moran ordered the service discon- 
tinued within thirty days from July 9th on 


the company’s petition for an injunction to halt 
the city’s activity in the utility field. City 
officials said they might plan a special election 
and seek to revoke the indeterminate permit 
under which the Indiana Public Service Com- 
pany operated in the city. 

The case was returned for retrial after the 
state supreme court had reversed a decision 
of Special Judge John W. Craig, Greensburg, 
who had previously ruled in the city’s favor. 


Kansas 


Gas Line Planned 


ig sown steps were taken late in July toward 
incorporation and formal launching of a 
company to construct a 554-mile industrial gas 
Pipe line in Kansas. The company would oper- 
ate as the Kansas Industrial Gas Company and 
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was expected to establish headquarters in 
Topeka. 

It was announced by the head of the gas 
corporation that it was not the intention of 
the organization to enter the domestic gas 
service field, but that it would seek to service 
only large industries. The proposed pipe line 
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would be built from the Hugoton gas fields 
to Kansas City, Kansas. 
Emporia, Topeka, Leavenworth, Kansas 


City, Kan., Chanute and other important towns 
- cities would be connected with the gas 
ine. 


Re 
Maryland 


Farms Get REA Power 


w= the power plant at Pope’s Creek 
station started operations on July 23rd, 
electricity began to flow to parts of Maryland 
that had never had it before. The power plant 
and 175 miles of transmission line are the re- 
sult of Maryland’s first codperative movement 
in the field of power, and the first in the state 
to be financed by the Rural Electrification 
Administration. 

“Tt is going to change our methods of living 
more radically than anything that has hap- 
pened in a century,” declared Wendell M. 
Reed, president of the Southern Maryland Tri- 
County Cooperative Association. 


After its members had pledged themselves 
to take so much power each month, the co- 
Operative applied to the Rural Electrification 
Administration for a loan; the REA advanced 
it $50,000 for the power plant and $165,000 
for the transmission lines, allowing it twenty 
years to pay back the money at less than 3 
per cent. 

The codperative’s power, according to Reed, 
will sell at 8% cents for the first 40 kilowatt 
hours, 5 cents for the next 40, 23 cents for the 
next 120, and 14 cents for all over that. “As 
times goes on and more members come in,” he 
declared, “these rates will go down sharply, 
Our overhead is small and there are no 
dividends.” 


y 
Michigan 


Ask REA Grants 


fg oye for allotments exceeding $5,- 


000,000 to undertake or complete rural 
electrification projects in Michigan had been 
forwarded to Washington, Joseph M. Don- 
nelly, public utilities commissioner, announced 
recently. Although he “confidently expected” 
that all of the allotments would be granted, 
permitting REA codperatives to build addi- 
tional generating plants and to extend distribu- 
tion lines, on July 30th, the REA had allotted 
only $2,070,000 for rural line construction in 
Michigan. 

Donnelly predicted that by September 1st 
the state’s codperatives would have 3,500 miles 
of lines, which would be increased to between 
5,000 and 6,000 miles by the end of the year. 
Half of the state’s 190,000 farms are now 
electrified, he said. 

There are now 10 cooperatives in Michigan, 
either completed or nearing completion, upon 
Morig nearly $5,000,000 has been spent, it was 
said. 


State Replies in Suit 


pO gece Bell Telephone Company intra- 
state toll rates may be reduced without 


any adverse effect on rates for local subscrib- 
ers, the commission announced on July 30th, 

The commission’s statement was contained 
in an amended answer, filed in the Ingham 
Circuit Court, to the Michigan Bell’s suit de- 
signed to prevent a cut in intrastate rates to 
the level of interstate tolls. Except for the 
litigation, the order would have become effec- 
tive August Ist and would have reduced long- 
distance charges an estimated $550,000 a year. 

Michigan Bell officials contended that a cut 
in toll revenues would hamper any further 
reduction in rates for local users. This idea 
also was in the minds of municipal officials. 

The commission’s answer declared that the 
Michigan Bell failed to abide in two particu- 
lars with a 1936 order. Where a $3,500,000 
item of depreciation was permitted by the 
commission, the answer asserted, the company 
actually charged off $5,500,000. The answer 
also alleged that the company paid $357,299 
more to the American Telephone and Tele- 
graph Company in 1937 than the commission 
had found a year earlier would be a reason- 
able payment, 

Commission members argued that these two 
items could account for a larger reduction 
in local rates than the intrastate toll cut would 
tend to prevent. 


Minnesota 


Gas Ordinance Introduced 


x ordinance providing a “substantial reduc- 
tion” in gas rates for large “off-peak 
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load” users was introduced on July 28th before 
the St. Paul city council by William Parranto, 
public utilities commissioner. 

If adopted, it was said, the ordinance would 
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amend rate provisions of the 5-year franchise 
granted the Northern States Power Company 
on January Ist last year. The measure had 
the approval of the city utilities committee 
comprised of Mayor Fallon, Corporation 
Counsel John McConnelough, and Public Util- 
ities Commissioner Parranto, 

The ordinance applied to commercial and 
industrial consumers who use less than 60 


per cent of their gas between 6 a. m. and 6 
p.m. Minimum rate set was $325 monthly for 
users of 500,000 cubic feet or less. The next 
500,000 would be 60 cents a thousand; the 
third, 55 cents; and above that, 50 cents a 
thousand. The present rate is a $180 monthly 
minimum for the first 200,000; 75 cents a thou- 
sand for the next 300,000; and 60 cents a 
thousand for the remainder. 


Nebraska 


Rate Reduction Announced 


HE Iowa-Nebraska Light & Power Com- 
: announced July 26th, through its 
president and general manager, L. R. King, 
that it would join with the municipal plant in 
making electric rate reductions in Lincoln. 
Mr. King stated : 

“The city of Lincoln’s announced proposal 
of a reduction in electric rates for customers 
in Lincoln meets the approval and full ac- 
ceptance of the Iowa-Nebraska Light & Power 
Company. As a matter of fact, rate officials of 
this company have recently completed several 
months of study of our local rates, with the 
ultimate objective of instituting new and lower 
rate schedules in Lincoln.” 

Following are the new rate schedules which 
the Iowa-Nebraska proposed to put into ef- 
fect at an early date: Residence rates—fixed 
charge per customer per month, 40 cents, plus 
4 cents per kilowatt hour for first 40 kilo- 
watt hours; next 40, 3 cents; next 120, 2.25 
cents; excess over 200, 2 cents; 5 per cent 
discount for prompt payment of bill. Com- 
mercial rates—fixed charge per customer per 
month, 40 cents, plus 4 cents per kilowatt hour 
for first 40 kilowatt hours per month; next 
160, 3.5 cents; next 800, 3 cents; next 4,000, 
2.25 cents; excess over 5,000, 2 cents; 5 per 
cent discount for prompt payment of bill. 

The foregoing reductions, according to Mr. 
King, would affect every residential and com- 
mercial customer served by the lIowa- 
Nebraska Company in Lincoln. 


Private Utilities Sell Plants 


wo private companies of Nebraska offered 

tentative acceptance July 27th to proposals 
made by the three big public power districts 
to purchase their properties. The companies 
are the Central Power, with plants at Kearney, 
Grand Island, and Nebraska City, and the 
Northwestern Public Service Company, which 
accepted tentative offers for its plants at Co- 
lumbus and North Platte, 

The acceptances were based in all instances 
on the provisos that the plan be accepted by 
the city councils of the cities affected, and by 
90 per cent of the bond and stockholders of 
the companies. Provisions set down by the 
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companies must be met by September 30th. 

It was learned unofficially that the price of 
$8,785,000 originally offered for the two com- 
panies, which are controlled by Middle West 
Corporation of Chicago, had been raised by 
about $2,500,000. 

Nebraska Electric at McCook sometime ago 
had assured city council there of a willing- 
ness to sell if a proper settlement could be 
arranged. Five other companies are consid- 
ering tentative offers. The two largest of the 
private companies, however, Nebraska Power 
and Iowa-Nebraska Power & Light, disclaimed 
any intention of selling to the public districts. 


Power Statute Legality 
Attacked 


HE state supreme court was asked re- 
cently to declare null and void a law 
passed by the legislature of 1935 enabling 
municipalities to acquire private power plants. 
The appeal from the district court of Platte 
county was taken by the Northwestern Public 
Service Company, intervenor in the case of 
Fred Drummond against the city in which 
Drummond, as a taxpayer, challenged sufh- 
ciency of the petitions which caused the city 
to call a special election to issue bonds. 

The statute was said by the intervenor to 
be broader than the title. It also, said the 
appellant, failed to amend similar sections of 
the statutes. 

Drummond, after the election had been held 
and the city authorized to sell $250,000 of 
bonds to acquire the service companv holdings, 
asked that the election be held illegal and the 
city be prevented from issuing or selling the 
bonds. 


Public Power Job Upheld 


HE Federal Power Commission ruled re- 

cently that construction of the Central 
Nebraska (Tri-County) Public Power and Ir- 
rigation District is “desirable and justified in 
the public interest.” 

The commission’s ruling opened the way for 
the Public Works Administration-financed 
project to bring Federal court condemnation 
proceedings to acquire lands and properties 
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necessary for construction, maintenance, and 
operation of the project. The commission said: 

“The operation of the project will result in 
the storage of flood waters and release of im- 
pounded water at a gradual rate, thus reduc- 
ing flood flows in the North Platte and Platte 
rivers below the project works.” 


Power District Gets More 
Money 


Dagar to Secretary Kline of the Eastern 
Nebraska Public Power District, the dis- 
trict was recently allotted an additional $575,- 
000 to extend its lines in Cass, Otoe, Nemaha, 
Richardson, and Pawnee counties. 

Kline said the allotment brought the total 


New 


Transit Unity Plan Backed 


HE $315,000,000 transit unification amend- 

ment won bipartisan approval in the state 
Constitutional Convention July 29th. Amend- 
ments were few, and politics was absent for 
the most part as the convention indicated be- 
yond a doubt that the proposal would be 
adopted and submitted to the people for rati- 
fication in the fall. Despite subsequent doubt 
as to a quorum, the measure was announced 
advanced to third reading. 

The transit unification amendment consists 
of two separate bills. The first would ex- 
empt from the city’s present debt limit the 
sum of $315,000,000 in bonds which could be 
issued to pay for the privately operated rapid 
transit lines and power plants of the Inter- 
borough Rapid Transit, Brooklyn-Manhattan 
Transit, and Manhattan Elevated systems, and 
for such trolley lines as the B.-M.T. would 
insist that the city buy in a unification deal. 
These bonds could be turned over directly to 
the security holders of the companies, and 
the city would then begin operation of the 
unified transit system, in which the city’s In- 
dependent subway system would be included. 

Mr. Maldwin, sponsor of the measure and 
member of the transit commission, stated that 
the city was prepared to pay for the lines at 
about the $315,000,000 named in the proposal. 
The background on this is that the city hopes 


from the REA to the district to approximatel 
a million dollars. An additional $2,000,000 js 
expected when the district obtains a sufficient 
number of customers. 

It was also stated by the secretary that he 
would ask the Lincoln city council to reduce 
municipal light rates to the levels of those paid 
by farmers who are customers of the public 
power district, and in accordance with recom- 
mendations in a recent survey of the Lincoln 
municipal plant, his schedule calls for a resj- 
dential rate of 3 cents per kilowatt hour for 
the first 50 kilowatt hours, 2 cents for the 
next 50, and one cent for all thereafter, 

Kline said he would circulate petitions de- 
manding a referendum on the rate reduction 
if the council did not act on his recommenda- 
tion, 


York 


still to pay only about $300,000,000 for the 
lines, exclusive of the trolleys, but its financial 
plan for the unified system woud permit it 
to pay $320,000,000, that being regarded as 
the maximum amount the present revenues 
of the combined lines could support on a 3 
per cent interest basis. The city might have to 
pay another $20,000,000 or so for the trolley 
and bus feeder lines in Brooklyn, which the 
company was willing to sell for a number 
of reasons, including the fact that power for 
some of the trolley lines comes from the Wil- 
liamsburg power plant, which would become 
city property under a unification deal. 

The second part of the transit amendment, 
contained in the second bill, would permit the 
exemption of the rapid transit debt, previously 
incurred, to the extent that such debt is made 
self-supporting through profits from the uni- 
fied subway system. This debt amounts to 
$487,000,000. 

However, before any of the subway reve- 
nues would be treated as profits for the pur- 
pose of getting the debt exempted, a number 
of deductions, totaling $24,000,000 a year, 
would have to be made. These deductions 
would be to insure that the subway revenues 
were used first to support the $315,000,000 of 
unification debt, and to replace other revenues 
the city would lose, such as taxes, before any 
part of the subway revenues could be con- 
sidered profits. 


ae 
Ohio 


City Complains on Price of Gas 


Greene its second formal action under the 
new Natural Gas Act, the Federal Power 
Commission announced July 27th that it had 
directed the Hope Natural Gas Company to 


answer within thirty days a complaint by 
Akron, Ohio, that its price for gas was ex- 
cessive. 

The commission had previously directed the 
same company to answer a similar complaint 
filed by Cleveland, Ohio. 
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In both proceedings, the commission said, 
the cities asked an investigation into the price 
charged by the concern for gas supplied to the 
East Ohio Gas Company for resale. 

Akron contended the rate of 38% cents a 
thousand cubic feet was in excess of the price 
charged by the same concern to nonaffiliated 
companies for gas resold to domestic, com- 
mercial, and small industrial consumers. 


Gas Case Referee Appointed 


PPOINTMENT of Gail H. Butt, referee in 
bankruptcy, as special master to hear gas 

rate litigation which would determine whether 
approximately $2,000,000 in impounded funds 
would be distributed among approximately 


70,000 Columbus gas consumers or go to the 
Ohio Fuel Gas Co., was recently announced. 

The order naming Mr. Butt stipulated that 
the special master would be in complete charge 
and should diligently seek to expedite the 
hearing for an early report of his findings to 
the court. Actual question that Mr. Butt will 
be called upon to determine during the hearing 
is whether the old Columbus and Federal Gas 
and Fuel companies received a fair return 
on their investments when a 48-cent rate was 
in effect from May, 1925, to June, 1927. 

If the master holds that it was, and his 
findings are upheld by higher courts later, 
approximately $2,000,000 will go back to the 
consumers, for it represents the money paid 
to the gas company in excess of 48 cents. 


Oregon 


Contract Sets Precedent 


HE Bonneville administration on July 27th 
T Gc at Portland that it had con- 
tracted for its first sale of power to a private 
utility—Northwestern Electric Company—on 
an experimental, short-time basis. 

Northwestern will take 5,000 kilowatts de- 
livered to the company’s 66,000-volt line at 
North Bonneville, Wash., at an average rate 
of $14.50 per kilowatt year—obtained through 
a price of $17.50 per kilowatt year for 2,500 
kilowatts of prime power and $11.50 for 2,500 
kilowatts of secondary power. 

It was emphasized that the contract would 
be for four months only. The proposal en- 
visages use of some of the power sold to 
Northwestern by Portland General Electric 
Company, according to J. D. Ross, Bonneville 
administrator. Mr. Ross said: 

“It is not the wish of the Bonneville proj- 
ect to urge a permanent contract until all con- 
ditions of load are considered for the coming 
year, and naturally it is not the wish of the 
Northwestern Electric Company to tie up on 
a permanent contract until its future load is 
carefully considered. 

“The rates are on the regular schedule of 
rates, but prorated for the time used. 

“The real purpose is to tie the several sys- 
tems together for the purpose of discovering 
and correcting any engineering difficulties that 
may be found in attempting to stabilize the 
various systems.” 


Wholesale Rate Asked 


Wet was believed to be the first demand 
for wholesale electric power under the 
peoples’ utility district schedule offered rural 
cooperatives, was filed last month with the 
Portland General Electric Company by a co- 
Operative comprising one block in downtown 
Salem. 

The codperative rate structure, officials said, 
was about half of the normal retail rate. The 
city block to be served by the proposed co- 
Operative already is served by retail lines. 


Funds Barred for Willamette 


_— Public Works Administration, it was 
announced July 25th, turned down a re- 
quest for funds to start construction of the 
$62,075,000 Willamette valley flood-control 
and navigation project in the western part of 
the state. 

Administrator Ickes advised aides of Sen- 
ator McNary that virtually all of the $200,- 
000,000 set aside for Federal projects under 
the new spending program had been ex- 
hausted. 

The administrator also was quoted as saying 
the PWA had decided against using any of 
its funds for flood-control projects and that 
it was impossible to finance such costly under- 
takings as Willamette. 

McNary’s aides said it was unlikely the 
project would be started before next year. 


Pennsylvania 
Enlarged PUC Power Asked 


fies state legislature, in special session, was 
asked July 28th to broaden powers of the 
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public utility commission to give it unques- 
tioned authority over mergers, issuance of util- 
ity securities, and control of agreements 
between affiliated interests. 
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Acting commission chairman Thomas C-. 
Buchanan said recent decisions of state ap- 
pellate courts “nullified or made ineffective” 
those provisions in the public utility law en- 
acted by the 1937 legislature. 

In an amended bill introduced in the house 
by Representative Leo A. Achterman, the 
legislature was asked to: 

1. Enact a substitute clause for §601, ruled 
unconstitutional by the state supreme court, 
providing that no utility company in the state 
may issue or extend its securities without per- 
mission of the state commission. 

2. Strengthen §202 of the former act, 
viewed as “probably unconstitutional” by the 
superior court, giving the commission com- 
plete authority over mergers, consolidations, 
sale, and purchases of utility companies. 

3. Clarify and strengthen §702, providing 
that no utility may enter into or extend any 
contract or agreement, give or receive serv- 
ices, donations, securities, or properties with 
affiliated interests, without obtaining approval 
of Pennsylvania’s regulatory body. 


Utilities Ask Merger Okay 


wo of the largest natural gas companies 

in western Pennsylvania—the Columbia 
Natural Gas and the Peoples Natural Gas, 
both of Pittsburgh—on July 26th asked per- 
mission of the public utility commission to 
merge their services. 

The proposed combination would involve 
undepreciated fixed capital of $41,500,000 and 
147,888 customers. The application for the 
merger stated that operations of the proper- 
ties as a single unit would result in increased 
efficiency and economy, and eliminate an un- 
necessary subsidiary corporation. 

Columbia serves 23,584 customers in Arm- 
strong, Allegheny, Westmoreland, Butler, and 
Indiana counties. The Peoples Company serves 
124,304 customers in Westmoreland, Greene, 
Beaver, Blair, Allegheny, Armstrong, Wash- 
ington, Cambria, Lawrence, and Fayette. 


Declares Company Has No 
Cause for Suit 


7" an answer filed recently in the Dauphin 
county courthouse, the state public utility 
commission charged that the Bell Telephone 
Company had no cause for its suit against the 


commission. The company had sought to re- 
strain the commission from requiring a daily 
report on all purchases made from the West- 
ern Electric Company, an affiliate, claiming 
it would be expensive and would produce a 
delay in operation. 

In the answer the commission’s counsel as- 
serted that the company’s allegations were not 
based on actual facts but on apprehensions 
and anticipation. The commission asked that 
the company’s suit be dismissed. 


Utility Must Pay Probe Costs 


i Mirae public utility commission issued on 
August Ist its first order requiring a util- 
ity to pay the expenses of a commission in- 
vestigation into operations by requiring Penn- 
sylvania Edison Company, an Associated Gas 
& Electric Company affiliate, formerly Penn 
Central Light & Power Company, to pay a bill 
of $3,905.21. The company’s main office is at 
Altoona. 

The bill was for salaries and traveling ex- 
penses of commission employees during a 
study of the company’s operating expenses and 
fixed capital charges for the electric portion of 
its business. It was rendered under the pro- 
visions of the Public Utility Law authorizing 
special assessments and was objected to by 
the utility. 


Order on Books Asked 


HE public utility commission went to the 
Dauphin county court recently to enforce 
the commission’s alleged right to inspect the 
books and records of the Philadelphia Sub- 
urban Water Company. The court issued an 
order on the company to show why the firm 
should not be compelled by the court to open 
its books to representatives of the commission. 
The petition presented to the court cites 
that the company denied the commission the 
right to inspect the firm’s books or to answer 
a questionnaire requested by the commission. 
The commission instigated an inquiry of the 
rates charged by the company, and on May 
3rd the commission issued a temporary rate 
order. 

The commission claimed that under the law 
and decisions by the courts, it had a right 
to the books and records of the company in 
the investigation of the earnings of the com- 
pany. 


Tennessee 


Sale Approved 


ge and transfer of the Tennessee Public 
Service Company’s electric facilities to the 
city of Knoxville, the Tennessee Valley Au- 
thority, and the Appalachian Electric Power 
Company at a total purchase price of $9,- 
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333,013 was authorized and approved recently 
by the Federal Power Commission for the fol- 
lowing reasons: 

If the proposed transaction were consum- 
mated and Knoxville’s electric requirements 
were supplied by the Tennessee Valley Author- 
ity at the rates proposed, it was estimated 
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that a reduction in rates in the city amounting 
to 35.6 per cent for residential, 43.4 per cent 
for commercial, 32.8 per cent for industrial, 
324 per cent for farm, and 46.7 per cent for 
municipal uses would result in total savings 
to ultimate consumers amounting to 37.7 per 
cent or approximately $1,032,583 per annum ; 
and that corresponding reductions and savings 
to consumers would result in the other areas 
to be served by facilities acquired by TVA. 

Operating under the reduced rates proposed, 
the city of Knoxville and Tennessee Valley 
Authority made due showing that each wouid 
realize sufficient revenues from the facilities 
they would acquire to pay all expenses of 
operation and maintenance and to set up ade- 
quate reserves for depreciation. 

Due showing was made that revenues to the 
city would be sufficient to provide for equal- 
ization tax payments to the city’s general funds 
and to amortize the entire investment in the 
properties over a period of twenty years. 


“If the transaction is not consummated, the 
realization of large savings by consumers and 
of important economies by the city and au- 
thority will be delayed,” the commission stated 
in its order, and “such savings and economies 
will over a relatively short period compensate 
for the amount by which the consideration to 
the city and authority exceeds the estimated 
original construction cost.” 

Finding the consummation of the proposed 
transaction would result in improved electric 
service and lowered cost to consumers in 
Knoxville and adjoining territory and to those 
in the other areas involved, and in the realiza- 
tion of substantial economies to the city and 
the TVA, the commission found that the 
transaction would be appropriate to secure 
the maintenance of adequate service and the 
codrdination of facilities subject to the juris- 
diction of the commission and as authorized 
and approved would be consistent with the 
public interest. 


Texas 


PWA Power Loan Rejected 


Tz city of San Antonio announced through 
Mayor C. K. Quin that it would not ac- 
cept the recent grant and loan of $2,770,000 
of the Public Works Administration for the 
construction of a municipal electric power 
system. The Federal allotment was 45 per 
cent of the amount required for the municipal 
system, which would cost the taxpayers $6,- 
137,300, and would yield no returns for many 
years, it was said. ; 

Mayor Quin explained he made the applica- 
tion for the grant more than two years ago, 
but since that time power rates had been re- 
duced locally by the San Antonio Public Serv- 
ice Company, and he did not believe the pro- 
posed plan would be profitable. He said that 
the municipality was curtailing expenditures 
and he did not believe the public would favor 
an indebtedness of another $6,137,300. The 
mayor pointed out that authorities say the city 
would not receive any profits from the project 
for more than twenty years and then there 
— be a possibility of its being a financial 
Oss. 


Strikers Awarded Back Pay 


sige that public utility company em- 
ployees have the “same rights of con- 
certed action under the Wagner Act as all 
other workers,” the National Labor Relations 
Board recently notified the El Paso Electric 
Company, of El Paso, that the board proposed 
to order reinstatement of sixty strikers with 
back pay from February 29, 1936. 

In its proposed findings of fact, the NLRB 
said also that it would invalidate contracts 
between the company and the El Paso Com- 
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pany Employees’ Alliance, which the board 
classified as a company-dominated organiza- 
tion and ordered disestablished. 

Further charges that the company had re- 
fused to bargain collectively with either the 
International Brotherhood of Electrical Work- 
ers, an AFL affiliate, were dismissed, but 
the company was warned to cease discouraging 
union membership. 

Main contention of the company, which was 
rejected by the NLRB, was that utility work- 
ers had no right to strike until all other meth- 
ods of adjusting their grievances had been 
resorted to and failed. Commenting on this 
contention, the board brought out the fact 
that the company had closed for almost two 
years “the only avenue to a peaceful deter- 
mination of a peaceful dispute” by restraining 
NLRB action by injunction suits. 


Hike in Power Use Seen 


MAJOR increase in consumption of electri- 
cal energy in the Fort Worth metropolitan 
area during the next ten years was recently 
forecast by the Federal Power Commission. 
The commission estimated the number of 
power and light customers would increase 18 
per cent during the next decade and the con- 
sumption of energy would be hiked 35 per 
cent. A cut of 25 per cent or more in rates 
would bring the 35 per cent consumption in- 
crease by 1943, the commission said. 

The forcast was included in a report to the 
Fort Worth city council on the estimated cost 
of establishing a system there for distribution 
of electricity generated on the Colorado river. 
All equipment for conveying current from 
the supply source to the meters of consumers 
was estimated to cost $4,617,000. 
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Utah 


Tax Division Protested 


B” Elder county officials protested to the 
state tax commission last month against 
an action which had the effect of removing 
approximately $1,500,000 in utility valuation 
from the tax books of that county. 

The commission some time ago found that 
this much of the valuation of the Utah Power 
& Light Company had been allocated to Box 
Elder county, but that actually it belonged in 
other counties. For that reason the commis- 
sion redistributed the valuation to the counties 
in which it found it belonged. 

The Box Elder officials said the lowering 
of the valuation may make it necessary to raise 
the levies both for county and district school 
purposes. 

The reply of the tax commission was that 
the apportionment by counties of Utah Power 
& Light Company valuation now in effect is 
based on an appraisal made under the direc- 


tion of the state public service commission, 
and is the most accurate basis available. 


Municipal Plants Opposed 


A an executive committee meeting in mid- 
July, the Utah State Federation of Labor 
adopted a formal resolution opposing estab- 
lishment and operation of municipally owned 
power plants, after hearing representatives of 
the International Brotherhood of Electrical 
Workers give detailed summaries and com- 
parisons of conditions and wages in public 
and private plants. 

“3 C. Crose, secretary of the state group, 
said: 

“The resolution was adopted on the grounds 
that wages and working conditions in privately 
owned plants seem to be generally better than 
those in municipal ones; and that municipal 
plants and the jobs that go with them tend to 
become political footballs.” 


Washington 


Seeks Ruby Dam Grant 


eer assuring completion of the high 
(445 feet) Ruby dam at the Seattle City 
Light Skagit project, the city council on July 
26th unanimously approved an application to 
the Federal government for a PWA grant of 
$2,310,750. This money will be matched by 
$2,824,250 to be raised from the sale of City 
Light revenue bonds. The council bill em- 
powered J. D. Ross, City Light superintendent, 
to seek Federal approval of the application, 


which was said to mean that work would start 
almost at once. 

Development of the dam is planned in three 
stages, the first of which will be erection of 
an initial dam to a height of 230 feet. Funds 
for this work, totaling $5,631,000, already are 
available. The second step would include ad- 
dition of 215 feet to an elevation of 1,515 feet 
above sea level, as contemplated in the bill 
passed recently. The third step would raise 
the dam, including enlarging of its base, to an 
elevation of 1,728 feet. 


Wisconsin 


New Agency to Head Plan 


REATION of the Wisconsin Hydro Au- 

thority, a private but nonprofit corpo- 
ration manned by public officials, to promote a 
vast $26,000,000 water power, flood control, 
stream purification, navigation, and recrea- 
tional project on the Wisconsin river was an- 
nounced late in July. At the time of the an- 
nouncement, the corporation existed only on 
paper, but was to become a functioning, legal 
agency on approval by authorities in Wash- 
ington of specifications, loans, and grants for 
inauguration of the statewide development 
program. A 45 per cent grant and 55 per cent 
loan was sought from the Public Works Ad- 
ministration to finance the $26,000,000 pro- 
gram. 


Confusion regarding the identity of the 
corporation applying for the loan and grant 
was Cleared up when Federal authorities ex- 
plained that three separate applications had 
been made, and that the final plan submitted 
to Washington by the Hydro Authority super- 
seded the others. It was thought at first that 
the Wisconsin Development Authority would 
direct the program, but the latter was said 
not to be directly associated with the project. 

Plans called for the construction of three 
hydroelectric plants, diversion canals, and the 
creation of a reservoir on the Eau Pleine river, 
which would contain 25,000,000,000 cubic feet 
of water, a larger quantity than Lake Winne- 
bago. The three hydroelectric plants would 
have an estimated capacity of 275,000,000 kilo- 
watt hours of power. 
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The Latest 
Utility Rulings 


Commission Passes on Intercorporate Payments, 
Approves Undepreciated Cost as Rate Base 


most comprehensive discussion of 
the intercompany relationships of 
the Associated Gas & Electric System is 
contained in the report of the Pennsyl- 
yania commission on rates of the Solar 
Electric Company, which is one of the re- 
lated companies. Failure of the company 
to produce information demanded by the 
commission concerning payments to 
affiliates by the operating company re- 
sulted in disallowance of numerous items 
of operating expense and items of 
claimed book costs. The commission in- 
quiry resulted in an order to reduce rates. 
The commission determined that un- 
der the Public Utility Law, defining 
“affiliated interests,” the following per- 
sons or organizations were affiliated in- 
terests: Utility Accountants and Tax 
Consultants, Utility and Financial As- 
sistants, Inc., Corporate Records and 
Secretarial Assistants, Utility and Finan- 
cial Advertising Agency, Daniel Starch 
and Staff, and E. J. Cheney. The com- 
pany had admitted affiliation with the 
following organizations: The Utility 
Management Corporation, E. M. Gilbert 
Engineering Corporation, Utilities Pur- 
chasing and Supply Corporation, Em- 
ployees Welfare Association, Utility 
Clearing Corporation, Utilities Em- 
ployees Securities Company. The com- 
mission based its conclusions upon facts 
revealed in the investigation, stating in 
part: 


... that such interests either singly or in 
conjunction with one or more other persons 
or corporations, are exercising full and un- 
hindered influence and control over the 
policies, acts, and actions of respondent; 
that such interests stand in such relation- 
ship to respondent that there is an absence 
of free and equal bargaining power between 
respondent and the persons and corporations 
herein held to be affiliates; that affiliation 


exists because of interlocking directors, offi- 
cers, and employees and by their acts and 
actions; that these persons and corporations 
are under the dominant control and manage- 
ment of the same persons and corporations 
who control respondent; and that the 
Associated Gas & Electric Company itself 
deems all such corporations and persons as 
affiliates because of the execution and oper- 
ation of the life insurance contracts here- 
tofore reviewed. 


Among the operating expenses disal- 
lowed were payments which, it was said, 
were for the benefit of the Associated 
System and not for the benefit of the 
operating company. In addition the com- 
mission disallowed nonrecurring ex- 
penses, expenses of unsuccessful rate 
litigation, donations and contributions, 
and accruals to a reserve for uncollectible 
accounts in excess of amounts justified 
by the actual experience of the company. 

The original cost of existing property 
prudently invested, used and useful in 
the utility enterprise, without any deduc- 
tion for accrued depreciation was held 
to represent the money which had been 
invested and which should constitute a 
proper rate base. The commission said 
concerning this subject : 


The purpose of adopting original cost is 
to create a nonfluctuating rate base which 
will insure the investor a definite return, 
and, at the same time, eliminate the premium 
which has been placed upon the ability of 
the utility to create imaginative values. In 
the instant case before the commission, the 
original cost rate base actually represents 
an amount of dollars prudently invested and 
it must, therefore, follow that such amount 
is not susceptible of deductions for depreci- 
ation accrued on the physical property itself. 
By this we mean that the depreciation which 
may be accrued on such property as build- 
ings, or the poles and wires of a distribution 
system, cannot be said to lessen the dollars 
of investment in that property. 

The adoption of undepreciated original 
cost as the rate base assures equity to both 
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the investor and the ratepayer by allowing 
as an operating expense item an amount 
for annual depreciation, which, when in- 
vested, either in its own business or in 
property or securities of another enterprise, 


will return the investment at the end of the 
life of the property. 
Stewart et al. v. Solar Electric Co. (Com. 
plaint Docket No. 11404). 


e 


Adequacy of State Remedies Bars Federal Court 
Power under Johnson Act 


N injunction suit by the New Jersey 
Suburban Water Company against 
the New Jersey Board of Public Utility 
Commissioners was dismissed by a Fed- 
eral district court of three judges on the 
ground that the court was without juris- 
diction under the provisions of the John- 
son Act. The dispositive issue was found 
in the question as to the adequacy of the 
remedies provided in the courts of the 
state of New Jersey for review of a rate 
order. 

The statutes of that state provide that 
any order made by the Board of Public 
Utility Commissioners may be reviewed 
upon certiorari by the supreme court, and 
that court is given power to set aside any 


e 


order in whole or in part when it “clearly 
appears that there was no evidence be- 
fore the board to support reasonably the 
same or that the same was without the 
jurisdiction of the board.” An appeal 
lies from the supreme court to the court 
of errors and appeals, the court of last 
resort in the state. Provision is also 
made for the allowance of a supersedeas 
or stay if the supreme court or a justice 
thereof shall so direct. From the forego- 
ing it was said to be clear that the state 
laws furnish the “plain, speedy, and effi- 
cient remedy” which is safeguarded by 
the Johnson Act. New Jersey Suburban 
Water Co. v. Board of Public Utility 


Commissioners et al. 


No Reparation Awarded on Basis of Contract 
Charge for Extension 


JUDGMENT in favor of a customer 
of a public utility company, in a 
suit to enforce an award of reparation 
ordered by the North Dakota Board of 
Railroad Commissioners against a heat- 
ing utility, was reversed by the state su- 
preme court. The court held that before 
the board could award reparation it must 
have adopted rules, regulations, and 
schedules concerning the matter involved 
and that a money award of reparation 
by the board must be based upon a charge 
in excess of that prescribed by rules, 
regulations, and schedules. 

The customer and the public utility 
company had entered into a contract 
which provided for a payment by the cus- 
tomer to defray part of the cost of ex- 
tending facilities to furnish steam heat. 
The customer had made such a payment. 
Later it petitioned for a refund of the 
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amount paid and reparation was ordered 
by the commission. 

The court said that the commission 
had established no rules, regulations, 
schedules, rates, tariffs, or orders appli- 
cable to the making of extensions or ad- 
ditions to the steam-heating mains and 
distribution system ; neither had any pro- 
visions with reference to the payment of 
the cost or capital investment thereof, 
or the making of contributions by pros- 
pective consumers towards such cost, 
been adopted. The parties, in the absence 
of such rules and regulations, proceeded 
to make their own contract. The con- 
tract distinctly provided for the pay- 
ment for the purpose of obtaining 
service. This, it was held, could not be 
construed as a charge for the service 
afterwards furnished. The court said in 
part: 
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The matter of constructing an extension 
of steam mains is entirely different from 
the furnishing of the steam heat after the 
extension has been constructed. Clearly the 
contract shows that the payment was not 
made for service (heat furnished), but 


e 


Court Denies Right of Arizona Commission 
To Regulate City Plant 


HE holding of the Arizona commis- 
fe in Walker v. Phoenix [1938] 
23 P.U.R.(N.S.) 387, that the commis- 
sion had jurisdiction over municipal 
water service to customers outside of city 
limits was reversed by the supreme court 
of Arizona in a proceeding by the city 
fora writ of prohibition against the com- 
mission. The court ruled that the state 
Constitution by necessary implication 
forbids the regulation by the commis- 
sion of municipal corporations which 
furnish water for public purposes. 

Reference was made to the fact that 
the court had previously held, in Men- 
derson v. Phoenix (Ariz. Sup. Ct. 
[1938]) 76 P. (2d) 321, that a munici- 
pal corporation engaged in an industrial 
enterprise was not a public service cor- 
poration. It was said that if municipal 
corporations in exercising the functions 
referred to in the Constitution outside of 
their boundaries are acting in a proprie- 
tary capacity, they are equally acting in 


for the purpose of extending the mains 
so that service (steam heat) might be 
obtained. 


Lyons v. Otter Tail Power Co. 280 N. 
W. 192. 


a proprietary capacity inside of such 
boundaries. It may be, said the court, 
that in the absence of a constitutional in- 
hibition the legislature might make them 
subject to the jurisdiction of the com- 
mission, but when the Constitution 
speaks all rules of the common law and 
all statutes which violate that document 
are utterly void and nugatory. 

The limitation placed by the Constitu- 
tion on the power of the corporation com- 
mission over municipal corporations, it 
was held, is not predicated upon the place 
where they do business but upon the fact 
that they are municipal corporations. 
Such being the case, if a municipal cor- 
poration may lawfully furnish water for 
public purposes to consumers outside of 
its boundaries, it is no more subject to 
regulation by the commission in so do- 
ing than it is in the furnishing of water 
to those consumers inside of its bound- 
aries. City of Phoenix v. Wright et al. 
80 P. (2d) 390. 


e 


Natural Gas Service Authorized over Protests 
Of Coal and Artiticial Gas Vendors 


t ¥> Manufacturers Light & Heat 
Company, a subsidiary of the Co- 
lumbia Gas and Electric Company, was 
authorized by the Pennsylvania commis- 
sion to serve a steel company with nat- 
ural gas notwithstanding protests by rep- 
resentatives of the coal industry and by 
the Philadelphia Electric Company. The 
commission found that there would be 
no real substitution of gas for coal and 
that there was a distinct difference in 
the business of serving natural gas and 
serving manufactured gas. The protest- 
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ing utility company furnishes only man- 
ufactured gas. 

The commission stressed the point that 
it has been its policy to take into con- 
sideration the effect of substituting nat- 
ural gas for anthracite or bituminous 
coal. It made the following statement 
on this point: 

The testimony further discloses that in 
the operation of the plant, the company 
formerly used a great deal of bituminous 
coal. However, bituminous coal has been 
largely superseded by fuel oil, and there is 
no doubt that fuel oil will supersede bitu- 
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minous coal almost entirely, regardless of 
the disposition of this application. The 
grant or denial of this application, there- 
fore, will not affect the future use of bitu- 
minous coal in this plant... 

The commission has constantly considered 
the welfare of the people of the coal fields, 
and it has expressed and now reiterates the 
opinion that it is not for the welfare of the 
commonwealth to permit the introduction of 
natural gas into a territory when the result 
will be the elimination of the use of either 
anthracite or bituminous coal. 


Judicial notice was taken of the fact 
that the economies which could be ef- 


fected by a steel manufacturer through 
the use of natural gas could not possi- 
bly be accomplished in using manufac. 
tured gas. At all events, it was said, the 
charter territory of the Philadelphia 
Electric Company was not exclusive, and 
the commission believed that it was in 
the public interest and not prejudicial to 
the Philadelphia Company to authorize 
this service. Lukens Steel Co. v. Manu- 
facturers Light & Heat Co. (Complaint 
Docket No. 11580, Application Docket 
No. 22833, Folder 2). 


e 


Customers Cannot Dodge Agreed Extension Cost 
By Claiming Discrimination 


VEN though it is the duty of an elec- 
tric company to serve all its patrons 
alike and not discriminate against any 
one of them, it is not discrimination to 
require the payment of a part of the cost 
of an extension, which may benefit 
others, by those who desire the extension. 
On this ground the supreme court of 
Michigan sustained a judgment in favor 
of an electric company in a suit on a note 
given by the owners of resort or summer 
cottage lots to obtain an extension of 
power lines. 

The owners of this property had nego- 
tiated for an extension of the line and 
had signed the note, but when sued on 
the note they claimed that it was based 
upon an illegal consideration in that 


other lot owners benefited by the exten- 
sion but were not charged any part of 
the cost of construction. This was as- 
serted to be a violation of the Michigan 
statute which prohibits discrimination by 
public service corporations. The statute 
provides for complaint in writing to the 
commission, but the court pointed out 
that this method had not been pursued. 
On the contrary, the lot owners had re- 
quested the company to bear a part of 
the cost of the extension and acceded to 
the request by giving their note for the 
balance. 

No claim was made as to any 
fraud, misrepresentation, or duress in the 
transaction. Michigan Public Service Co. 
v. Maddy et al., 279 N. W. 874. 


e 


Discrimination and Attempts at Monopoly Preclude 
Claim of Mutual Operations 


COMPLAINT against the refusal of 

the owners of a water system to 
furnish service was dismissed in 22 
P.U.R.(N.S.) 349 by the Missouri com- 
mission on the ground that the water sys- 
tem was not operated as a public utility 
but was operated solely for the exclusive 
and private use of residents of a sub- 
division. The commission, after a re- 
hearing in which additional facts were 
brought out, held that the system was 
operated as a public utility. 


New evidence showed that the owners 
of the system had successfully resisted 
efforts by a public water supply district 
to serve in the area. Moreover, there was 
evidence that discrimination in favor of 
certain water users existed. The com- 
mission said that the existence of prefer- 
ential or discriminatory rendition of 
service indicated that the system was not 
being managed on a purely codperative 
and mutual basis whereby all parties 
would participate in the management of 
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the system equally and share alike in the 
benefits and burdens incurred in secur- 
ing the service. 

With respect to the desire of the oper- 
ators of the system to exclude another 
water system from the territory,-it was 
said that this indicated a desire to require 
all parties in that area to take the service 
from the real estate subdivision water 
system and not to allow those in the 
area, or immediately adjacent thereto, to 
attempt or expect to get water from any 
other system. Continuing along this line, 
the public service commission made 
this statement : 


In other words, those in control of this 
system profess to serve the area, whereas 
a purely self-serving organization should 
not be interested in the matter of where 
those who are not members of the system 
may attempt to secure or do secure the serv- 
ice. When they become sufficiently inter- 
ested to attempt to exclude fixed areas, 
which include those not participating in 
their activities, from securing service from 
any other kind of system, public utility or 
otherwise, they then partake of the charac- 
teristics of a public utility system, monopo- 
listic in character, that desires to serve an 
area for hire or gain. 


Martin v. Briar Cliff Water Co. (Case 
No. 9445). 


e 


Location of Records Outside of State 


HE Pennsylvania commission pro- 

mulgated temporary Regulation No. 
4 on June 8, 1937, revoking permissions 
previously granted by the predecessor 
public service commission for location of 
books and records outside of the state. 
This required that petitions be filed with 
the new commission for permission to 
keep such papers and records outside 
of the state. The new commission has 
authorized certain applicants for such 
permission to keep records outside of 
the state subject to the condition that they 
file a formal statement that they would 
produce within the commonwealth at 
such location as the commission might 
designate, any documents, accounts, 


books, or records upon thirty days’ no-, 


tice, and that they would have such per- 
sons in attendance as the commission 
might desire to question concerning en- 
tries in the account books, etc. 

These corporations showed that they 
were operating as interstate power com- 


panies under the jurisdiction of the Fed- 
eral Power Commission. They had 
moved their records to Baltimore in 1912 
and established accounting and general 
offices there. Baltimore was said to be 
the center of gravity of their system load. 
Additional technical equipment for meas- 
uring electric energy and output would 
have to be installed in new general offi- 
ces and other expenses would be incurred 
if a change of location were required. 
The bulk of the power generated by these 
companies is used in Maryland and no 
power is sold at retail. Among other 
matters considered was the fact that 
Federal officers examining the books of 
the companies would be required to travel 
farther and be inconvenienced by im- 
proper housing quarters if they had to 
travel to the hydroelectric power and 
steam generating plant in Pennsylvania. 
Re Pennsylvania Water & Power Co. et 
al. (Application Docket Nos. 36649, 
36650). 


7 


Intrastate Telephone Toll Rates Higher Than Interstate 
Rates Held Discriminatory 


ye be Michigan commission ordered 
that rates on intrastate toll messages 
of the Michigan Bell Telephone Com- 
pany be reduced to the same levels as 
those of the American Telephone and 
Telegraph Company and Michigan Bell 
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Telephone Company for interstate serv- 
ice from and to points within Michigan 
limits for similar classes of service. A 
disparity between the rates was held to 
be discriminatory. 

In view of the relationship between the 
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American Telephone and Telegraph 
Company and the state telephone com- 
pany, the commission ruled that the state 
company was a mere instrumentality, or 
agent or adjunct, of the long lines com- 
pany so that the separate existence of the 
two corporate entities must be ignored 
and the two corporations considered, for 
regulatory purposes, as but a single 
company. 

The conclusion was reached that no 
essential differences obtain between the 
rendition and value of interstate and in- 
trastate toll message services and that 
discrimination in higher tolls for Mich- 
igan not only exact unwarranted charges 
from patrons but also adversely affect 
Michigan business subscribers as com- 
pared with the more advantageous situ- 
ation of their competitors outside of the 
state. 

On the question of commission power 
under these circumstances, it was held to 
be established that the power of the sev- 
eral states over utility discriminations is 
broad enough to eliminate every sort of 


unjust discrimination, provided only 
that the exercise of jurisdiction be not 
effective to regulate interstate rates. It 
was said that where a Federal regulatory 
body has fixed rates interstate for 4 
utility subject to that body’s regulation, 
the subsequent action of a state commis- 
sion in following the standard set by 
Federal authority is not an interference 
with interstate commerce. 

The point was made by the commis- 
sion that the company did not claim that 
the interstate rate level for its intrastate 
toll business would produce confiscation, 
and it was said that in discrimination 
cases, especially where no claim of con- 
fiscation is presented, the issue can be 
determined on the basis of unreasonable 
diversion in charges interstate and intra- 
state for substantially the same traffic or 
service, without making a complete rate 
case with audits and appraisals. 

The order of the commission has been 
temporarily restrained in a court action 
to test its validity. Re Michigan Bell 
Telephone Co. (T-252 38.9). 


e 


Other Important Rulings 


HE Arizona commission ordered 

that if power were purchased by the 
United States from a copper company 
temporarily to relieve an emergency by 
reason of the shortage of power from 
Coolidge dam, neither the copper com- 
pany nor a company owning the gener- 
ating plant should be considered or re- 
garded by the commission in any wise as 
a public utility or a public service corpo- 
ration, or be subject to any order, ruling, 
or regulation of the commission as a pub- 
lic utility or public service corporation. 
Re Nevada Consolidated Copper Corp. 
(Docket No. 7487-E-619, Decision No. 
9826). 


The Wisconsin commission, in con- 
sidering the application of a village for 
authority to transact business as a water 
utility and to construct a waterworks 


system, pointed out that establishment of 
a sewerage system in connection there- 
with was not within the jurisdiction of 
the commission, as a sewerage system 
was not included in the definition of a 
public utility and the commission had no 
jurisdiction with respect to such a sys- 
tem except under a provision of the law 
relating to complaints that charges for 
sewerage service were unreasonable. Re 
Village of Muscoda (CA-671). 


The Wisconsin commission authorized 
a municipal electric plant to make a 
charge of $1 when a customer is recon- 
nected after having been disconnected 
for nonpayment of bill. It appeared 
that the cost of service for such combina- 
tion of disconnection and reconnection 
was between 80 cents and $1. Re City 
of Lake Mills (2-U-1273). 


Nore.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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Scatteration v. Integration of 
Public Utility Systems 


By WILLIAM O. DOUGLAS* 


O BSERVATIONS, based on almost three 
years’ experience with the Public 
Utility Holding Company Act of 1935, 
are, I think, in order. In the first place, 
we are well on our way, in spite of two 
years or more of litigation, towards ac- 
complishment of many of the objectives 
of that act. There has been rather wide 
acceptance of its standards respecting 
the issuance of securities and the acqui- 
sition of assets and securities. Progress 
has been made towards regularizing and 
reforming (where reform is needed) the 
accounting practices of public utility 
holding companies. A start has been 
made towards elimination of write-ups 
—the sand on which too many holding 
company structures were erected. 
Equally worthy of note, the require- 
ments of the act that servicing and man- 
agement contracts with associate com- 
panies be based on cost seem to have 
been accepted by the industry. And 
furthermore, though we and the industry 
have barely started on the problems of 
corporate simplification and geograph- 
ical integration, we are now seriously 
preparing to tackle them. 

In the second place and based on 
this experience, I can say that those 
sections of the act with which we have 
had experience have demonstrated their 
workability and practicability. They 
have proven themselves soundly con- 


*Chairman Securities and Exchange Com- 
mission, 
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ceived. They constitute a firm basis for 
mobile and flexible administrative ac- 
tion in a field which financiers aided 
and abetted by lawyers apparently have 
delighted in making complicated and 
abstruse. 

In the third place, I can say that since 
the decision in the Electric Bond & 
Share Case (where the Supreme Court 
upheld the constitutionality of the regis- 
tration provisions of the act) there has 
been increasing evidence of the willing- 
ness of substantial parts of the industry 
to go along with us—induced by their 
own self-interest ; by recognition of the 
supremacy of the will of Congress; and 
by recognition on the part of operating 
heads of the enormous constructive 
possibilities of the act. With this trend 
continuing, the next few years should 
produce real action towards realization 
of the objectives of the Congress and 
the President. I am confident that it will 
be in large measure joint action by the 
industry and us working together. I am 
also confident that it will be action by 
us alone where necessary, or where no 
progress or sincere effort is evident. 


URTHER experience under the act 

may demonstrate that amendments 
are necessary. If that turns out to be 
the case, I am sure that we will be the 
first to urge them. As evidence of my 
sincerity in this respect I need only 
point to the successful advocacy on our 
own initiative of amendments to the 
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Revenue Act before the last Congress, 
in an effort to make the way of holding 
companies an easier one in complying 
with the requirements of § 11 of our 
act. But it can hardly be expected that 
amendments to an act (as maturely 
considered and as vigorously debated 
line by line as was this one) constitute 
the sound course, in the absence of a 
genuine administrative effort to make 
the act work. And certainly experience 
has not yet demonstrated the need of 
amendment. 

As I have implied we are (because 
of the delay in litigation) barely on the 
threshold of the problems of simplifica- 
tion and integration under § 11 of the 
act. Hence it is as though Congress had 
just enacted these provisions. But the 
light in the eyes of an occasional con- 
feree at our well-known round table 
discussions at times reflects the hope in 
his breast that these provisions of § 11 
will be nullified by our inaction or that 
we will dodge the difficult and heavy 
responsibility which they impose on us 
by urging their repeal or substantial 
modification. Experience gained with 
practical problems may demonstrate the 
practical wisdom of some modification. 
But short of that we are bent neither 
on nullification nor repeal. Our round 
tables are designed for healthy codpera- 
tive action; not for a sabotage of a law 
validly enacted or for oblique avoidance 
of our mandate under the act. 

This is not to deny that the problems 
of corporate simplification and geograph- 
ical integration are intensely practical 
and difficult ones. We recognized that in 
the case of American Water Works 
where we announced that “the problem 
of consummating integrated public 
utility systems under the act is of neces- 
sity in many cases, an evolutionary rather 
than a revolutionary process. As a prac- 
tical matter, it will often be necessary to 
accomplish the ultimate objectives of the 
act by a series of steps rather than by 
one direct and final step.” Adoption of 
this formula makes for workability and 
progress, in a field where words rather 
than action have been too long the key- 
note. 


eae. inaction has in part been the 
product of misunderstanding, 
Prophets of disaster have usually spread 
alarm where great advances have been 
made—whether those advances were in 
medicine, in engineering, in finance, in 
sociology, or in government. There was 
no exception here. And in this case, 
alleged disaster and misunderstanding 
have been pronounced because a catch 
phrase has obscured the issues. The 
characterization in the heat of battle of 
that part of § 11 which calls for corporate 
simplification and geographical integra- 
tion as a “death sentence” has done in- 
conceivable harm. Publicity-wise it was 
clever ; practically it was very damaging, 
It cast the shadow of a hangman’s noose 
on a purpose and program that are con- 
structive and beneficial. It is my hope 
that I can today aid in dispelling this 
ominous shadow. Facts, I think, will do 
it. I have a deep faith in the power of 
facts. I have confidence that a problem 
well understood is half solved. Once 
having understood a problem, the public 
utility industry and we can, and will, de- 
vote our joint resources and intelligence 
to a solution. 

There has been substantially no oppo- 
sition to the provisions of § 11 (b) (2), 
which call for the simplification of com- 
plex corporate structures and _ the 
equitable distribution of voting power. 
Attack has centered on the requirements 
of § 11 (b) (1). This section provides 
that it is the duty of the commission, as 
soon as practicable after January 1, 1938, 
after notice and opportunity for hearing, 
to require each registered holding com- 
pany to limit its operations to a single 
integrated public utility system and to 
such other businesses as are reasonably 
incidental or economically necessary ot 
appropriate thereto. By definition an in- 
tegrated public utility system means a 
system whose utility assets are physt- 
cally interconnected, or capable of physi- 
cal interconnection, and which under 
normal conditions may be economically 
operated as a single interconnected and 
codrdinated system, confined in its 
operation to a single area or region, in 
one or more states, not so large as to im- 
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pair (considering the state of the art and 
the area or region affected) advantages 
of localized management, efficient opera- 
tion, or the effectiveness of regulation. 
The commission is empowered, however, 
to permit a holding company to continue 
to control one or more additional inte- 
crated systems if they are located in one 
state, or in adjoining states, or in a con- 
tiguous foreign country ; if each such 
additional system cannot be operated as 
an independent system without the loss 
of substantial economies; and if the 
whole aggregation is compatible with the 
advantages of localized management, 
etc. 


n so far as these provisions call for 
| geographical integration of operating 
companies, they are entirely in tune with 
what has been a trend for many years. 
That trend has been evidenced not only 
by the extent to which operating com- 
panies have expanded but also by their 
mergers and consolidations in various 
regions. That policy of the statute is not 
new to the industry; its leaders have 
seen for some time its many virtues. Im- 
provements in business organization and 
technological advances within the indus- 
try have demonstrated the economies and 
eficiency of unified operating territories. 
They have shown the value of integra- 
tion based upon a sound rationalization 
of the industry within areas not so large 
as to lose local character, but not so small 
as to prevent the realization of engineer- 
ing progress. The most casual familiarity 
with the utility industry as a whole will 
reveal that these economies frequently 
have been sacrificed. In large part, they 
were neglected in the scramble by rival 
holding companies to acquire local 
operating utilities. I need not remind 
lawyers of the recklessness with which 
this was done in those halcyon days. This 
business of buying properties, helter- 
skelter, resulted in highly undesirable 
operating conditions. Operating units 
owned by rival holding companies cut 
across territories in the fashion of a 
trazy-quilt, with the result that the power 
requirements of many areas were not 
planned or served in an efficient manner. 
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For example, an area in a middle 
western state ideally suited to the opera- 
tion of a single system or at the most 
two systems is actually served by a half 
dozen operating companies controlled by 
as many holding companies. Waste re- 
sults; power costs are unnecessarily 
high; returns to investors are affected ; 
and the stability and efficiency of each of 
the operating units is unnecessarily 
diminished. Let me give one simple il- 
lustration: One of these companies re- 
cently built a new generating plant to 
provide for a load of less than 10,000 
kilowatts. It was located somewhat less 
than 25 miles from a large efficient plant 
of a neighboring company which had 
ample capacity to supply this load. In all 
probability, if these companies were in- 
tegrated, duplication would not have 
been needed. 

Such apparently uneconomic develop- 
ments often flow from the strategy of 
immediate expediency, nurtured by in- 
dividual system rivalries. I can under- 
stand the cause of these situations with- 
out condoning their indefinite continu- 
ance. In so far as the Public Utility 
Holding Company Act calls for, or will 
result in, rational integration, it will sub- 
stantially eliminate these forces of dis- 
harmony. 


AN executive in the electric light and 
power industry recently stated to 
me the advantages which his system had 
derived for both its investors and its 
consumers from an integration of operat- 
ing companies. He summarized these as 
follows: 

1. It makes possible the substitu- 
tion of one or more large generating 
stations for numerous small units, and 
thus introduces economies in produc- 
tion, while at the same time increasing 
capacity and insuring adequacy of 
supply. 

2. Where territories have been in- 
tegrated it is often possible to dovetail 
steam generation with hydroelectric 
generation, making the most economi- 
cal use of each source. 

3. Integration permits planned 
transmission facilities in a manner 
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which obviates frequent and costly 
rearrangements of lines. 


4. Where operating territories are 
integrated, it is possible to develop 
greater uniformity in rates and rate 
structures, to introduce on a wider 
and more effective scale promotional 
activities, and to encourage wider and 
more diversified use of power. 

5. Under integrated operation many 
duplicate services and overlapping de- 
partments are eliminated. 

6. If the territory of a system is in- 
tegrated, there is a natural tendency 
toward simplification of corporate 
structures within the system, through 
consolidations and mergers, with con- 
sequent economies in corporate re- 
ports, taxes, accounting supervision, 
and the like. 

7. A sound integration of operating 
territories promotes sound financing 
of the enterprise. 


But it is not geographical integration 
per se with which the act is concerned. 
The act is not aimed at operating com- 
panies as such. In terms of geographical 
integration it has no impact on isolated 
operating companies. The fulcrum of § 
11 is the holding company. It is through 
the holding company (and only through 
it) that the act attempts to exert lever- 
age on this problem of geographical in- 
tegration. To put it simply: isolated and 
independent operating companies remain 
unaffected by § 11; 1a holding company 
must be confined (with few exceptions ) 
to a single integrated public utility sys- 
tem. Theoretically then only a part of 
the private utility problem is touched by 
§ 11. Actually it has a pervasive effect 
on most of the industry in view of the 
dominance of the position of holding 
companies. 


HE policy of the act in restricting 

holding companies to single inte- 
grated systems is not difficult to divine. 
In the first place, it reflects the desire 
to diminish concentration of control in 
the electric and gas utility industries. In 
the second place (and as a corollary of 
the first) it is designed to promote the 
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formation of strong regional or local 
operating systems—rid of absentee map. 
agement and remote financial control, 
On this matter, the National Power Pol. 
icy Committee has said: 


Numerous studies have already shown, 
and the report of the Federal Trade Com. 
mission further demonstrates, that the con- 
centration of control in the electric and gas 
industries through the device of the hold- 
ing company has assumed tremendous pro- 
portions. While the distribution of gas or 
electricity in any given community is toler- 
ated as a “natural monopoly” to avoid local 
duplication of plants, there is no justifica- 
tion for an extension of that idea of local 
monopoly to embrace the common control 
by a few powerful interests, of utility plants 
scattered over many states and totally m- 
connected in operation. Such intensification 
of economic power beyond the point of 
proved economies not only is susceptible of 
grave abuse but is a form of private social- 
ism inimical to the functioning of demo- 
cratic institutions and the welfare of a free 
people.? 


The fact is that the electric and gas 
utility industries have become essentially 
local monopolies by virtue of their eco- 
nomic characteristic; yet many of the 
large holding company systems have suc- 
ceeded in expanding their financial and 
economic control far beyond any reason- 
able limits. In § 11, Congress has ruled 
that the financial and economic power of 
the utility holding company must con- 
form, roughly speaking, to the economic 
area of the regional or local operating 
monopoly. Section 11 places a natural 
limitation upon concentration of control, 
for as different systems map out their 
single integrated service areas and in 
the process acquire the scattered proper- 
ties of other systems, each system's 
boundaries impose a limit upon the fu- 
ture expansion of its neighbors. In con- J 
trast, when a holding company system 


1[solated companies (rid of holding com- 
pany control) may be expected to respond to 
technological and operating considerations m 
development of integrated units—perhaps m 
some cases to statewide integration. This 's 
not to mention the important realm of state 
regulation not affected by the act. _ 

2 Report of National Power Policy Com- 
mittee on Public Utility Holding Compames 
(1935) H. R. Doc. No. 137, 74 Cong., Ist Sess. 
at 4. 
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could pick up properties anywhere and 
such properties did not have to be geo- 
graphically related, there was no effective 
limitation upon the size of a holding com- 
pany system or the number of units 
which it might control. 


HE philosophy is that while our 
Ties advances have created 
economic principalities in many spheres 
of national activity, the size and power 
of these principalities must correspond 
with the economic or social facts. No 
man or group of men should be permitted 
to expand this financial and econoniic 
control beyond limits justified by those 
facts. In the electric and gas industries, 
as in some others, a situation which 
logically arose because of certain inher- 
ent, operating characteristics was pushed 
far beyond its logic. The local units of 
the electric and gas industries have been 
referred to by some as “natural monop- 
olies” and they have been given peculiar 
legal status because of the characteristics 
which led to this designation. This may 
have been wholesome and desirable ; but, 
if so, one of the factors which made it 
such was the essentially local character- 
istic of these industries. 

Now, one of the consequences of this 
status was some stabilization of rate of 
return for these industries. But this 
stabilized return made these industries 
peculiarly attractive to those who had a 
lust for power and profit. These persons 
collected more and ever more electric 
and gas companies and properties and 
combined them into huge holding com- 
pany systems. The result was not merely 
absentee ownership, but absentee man- 
agement and remote control. An essen- 
tially local industry was managed from 
a far distant metropolis. It was run 
not merely to serve the local consumers 
and the people who had invested their 
money in that company, but as part of a 
huge empire. It was, so to speak a mem- 
ber of a scattered family with the con- 
trolling grandparent dwelling in distant 
parts. The local or regional unit lived 
not for itself, but for all of its kin. If 
money were needed in any part of the 
holding company’s system, a local com- 
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pany was subject to raids of one sort or 
another to produce that money to sup- 
port the ailing members. In many in- 
stances its officers and employees were 
used to sell securities of its remote 
parent or of one of its remote brothers. 
Its good will was dependent not upon 
the local life of which it was essentially 
a part, but upon the fortunes of dozens 
of remote brothers or second cousins 
and the vagaries and humors of several 
degrees of parents. 


N § 11 of the Holding Company Act, 
Congress has recognized not merely 
that reorganization of the electric and 
gas utility industries on a regional basis 
is necessary in order to promote their 
health, but also that the huge scattered 
empires must be broken up into regional 
systems in order to prevent the destruc- 
tion of the utility industry itself. This 
is the philosophy of the statute. And I, 
like all others who believe in keeping 
business at home, think tris philosophy 
is sound. And there is strong support 
for it in the industry itself. An executive 
of a holding company system soon to be 


‘revamped under the act said this to me 


recently, with reference to § 11: 


Integration of generation, of natural trade 
areas, and diversity factors are a very sound 
background upon which to reset the op- 
erating companies of the nation, The elec- 
tric power industry has only one reason 
for existence and that is to render depend- 
able service as cheaply as possible. To do 
this the capital invested must have rea- 
sonable certainty of return. The corporate 
form that it takes should be simple and 
understandable and workable. The manage- 
ment should be as close as possible to the 
territory served. 


And the staff of the New England 
Power Association recently laid on my 
desk an interesting analysis and justifi- 
cation, from an operating and engineer- 
ing point of view, of the philosophy of 
§ 11. Their paper said in part: 

The development of the electric power 
industry in the United States has brought 
about the existence of four broad classes 
of electric utility units. One is the small 
and constantly decreasing number of iso- 
lated local units, isolated as to electric con- 
nection with their neighbors and local in 
their management. Another is the group in 
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which the units are under common manage- 
ment but which are not physically connected 
each to the other. The third class com- 
prises those units which are physically in- 
terconnected but are under separate man- 
avement. Finally there is the integrated unit, 
or system consisting of completely intra- 
connected units, located in a single area 
and whose development and operation are 
coordinated through common control but 
which, on account of state laws and local 
conditions, cannot be combined or consoli- 
dated into a single corporate entity. 

The benefits which accrue from group 
management have for many years been 
widely discussed. Similarly the economies 
resulting from interconnection are so well 
appreciated that further explanation of them 
is unnecessary. The integrated system re- 
ceives more completely the benefits arising 
from group management and interconnection 
and in addition enjoys certain advantages 
not available through either alone and is 
free from many of the weaknesses inher- 
ent in each. 

The proper limitation to the area served 
by an integrated system, while difficult to 
establ'sh, is very real. It is determined 
generally by the availability of suitable mar- 
kets, and sites for major hydro or steam 
developments, all within economical trans- 
mission distances of each other. The major 
part of the load should be located within 
the outer boundaries of these sites, such 
remaining load as lies beyond this outer 
boundary must be located within economic 
transmission distance of it. These econom- 
ical transmission distances generally depend 
upon the size of the load or of the sources 
of power. For average conditions the area 
served by a single integrated system would 
probably extend over not more than a few 
hundred miles, but under special circum- 
stances it might be economical to go much 
further in order to obtain a proper balance 
of fuel and hydro generating capacity to 
supply the base and peak loads. Such a bal- 
ance having been established, the operat- 
ing advantages due to further extension 
become less important. 

In general, however, though the tech- 
nically practical extent of the interconnec- 
tion may be considerable, other considera- 
tions operate to limit integration to some- 
thing like the radius mentioned. Benefits 
accrue from integrating the power facil- 
ities on a reasonably broad scale but un- 
limited extension serves no useful purpose. 

in Ge at 

We have stated that geographical limits 
of successful integration are usually smaller 
than the technical limits of practical in- 
terconnection. Our discussion of the bene- 
fits which are unique to the integrated sys- 
tem makes these additional limits more clear 
even if we cannot measure them in miles. 
All the benefits we have discussed stem 
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from a single root: The close contact which 
gives a vital knowledge and appreciatioy 
by the central service organizat on of the 
conditions peculiar to the area within which 
the system operates. 

So long as additional area can be included 
without decreasing that knowledge and ap- 
preciation, integration has not reached its 
most effective extent. Thus we see that 
in regions of large homogeneous area whose 
sections are quickly and easily reached, in- 
tegration can be extended over a broad 
territory. When due to distance, natural 
barriers, and absence of quick and certain 
communication, that local intimacy with 
conditions diminishes, the most effective size 
has been passed. Then the design forces 
become consulting engineers for the units 
of the system. The operating staff becomes 
a central bureau supervising in only a gen- 
eral way the local forces by whom the 
decisions resulting in the day-to-day econ- 
omy of the system are determined. The 
central maintenance organizat’on loses the 
intimate character of a family physician 
and becomes merely a consulting special- 
ist. The management becomes an absentee 
landlord in place of a resident supervisor. 
The whole system becomes unwieldy and 
the far-reaching advantages of integration 
vanish, 


The combination of these philosophical 


and practical considerations gives § 11 of 
the act an extremely firm foundation. 
Aside from the way in which extremists 
think the act might be administered, do 
any sound objections to § 11 remain? 


COMMITTEE of executives of disin- 

tegrated parts of the industry has 
urged that “the principle of diversity of 
investment, represented by both geo- 
graphic location of operating properties 
and character of business served by them, 
is a very important factor in the rais- 
ing of additional capital and that such 
principle should be preserved in the pub- 
lic interest.” 

Let me re-state what I think is meant 
by this statement: It is important, it 1s 
contended, in order that holding com- 
panies may attract new capital, that they 
should have control over properties 
which are more scattered geographically 
than is permitted under the restrictions 
with respect to integrated systems m- 
posed by § 11. Freedom from these geo- 
graphic restrictions, it is argued, will 
permit the operating companies ot the 
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system to serve different types of cus- 
tomers and different economic areas and 
thereby to lessen the tendency of the 
revenues of the system to rise and fall 
with the business cycle. Because of this, 
itis argued that investments in the secur- 
ities of a diversified system are more 
stable and secure and hence more attrac- 
tive to capital. 

But, in my opinion, facts, history, and 
reason bear witness against the theory 
that mere diversification (that is to say, 
mere scatteration of properties and in- 
vestments) has promoted stability or se- 
curity of earnings. As to facts, we have 
collected figures showing comparatively 
the results obtained by various scattered, 
conventional holding company systems 
and by various integrated, regional com- 
panies and systems over a period of 
years. A fairly comprehensive study was 
made of one typically scattered or “di- 
versified” system (American Power and 
Light Co.), one integrated electric util- 
ity system (American Water Works and 
Electric Co., Inc.) and one large inte- 
grated company (Pacific Gas & Electric 
Co.). A study was also made of a few 
types of data with respect to eight scat- 
tered, nonintegrated systems® and ten 
integrated companies and systems. * In 
all, the book value of the assets of the 
companies and systems covered is about 
60 per cent of the assets of the entire 
industry. 


p should be noted that this was a mere 
statistical sample, subject to a more 
comprehensive survey. I also want to 

8These eight companies were: American 
- Gas & Electric Company; American Power 
& Light Company; Commonwealth & South- 
ern Corporation; Engineers Public Service 
Company ; National Power & Light Company ; 
The North American Company; United Gas 
Improvement Company ; and United Light and 
Power Company. 

*These ten companies were: Boston Edi- 
son Company; Commonwealth Edison Com- 
pany ; Consolidated Edison Company ; Detroit 
Edison Company ; Pacific Gas & Electric Com- 
pany; Public Service Company of New Jer- 
say; Public Service Company of Northern 
lI'nois; Niagara Hudson Power Corpora- 
tion; Southern California Edison Company ; 
and Consolidated Gas Electric Light & Power 
Co. of Baltimore. 
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make clear that I realize that the utility 
industry is affected by an almost infinite 
number of human and economic factors 
which are difficult, if not impossible, to 
evaluate in terms of comparable statis- 
tical data. Yet these statistics do fur- 
nish some criteria for judgment. It is 
impossible for me in this paper to give 
you the detailed results of the study. But 
there was an amazing uniformity of re- 
sults. Let me give you a few samples: 

We took the gross operating revenues 
of eight scattered, “diversified” systems 
and of ten integrated, regional companies 
or systems for the years 1929 to 1934, 
inclusive. We ascertained the highest an- 
nual revenues for this period and the 
lowest, with respect to each company. 
The gross operating revenues of the 
eight scattered systems showed an ag- 
gregate decline of 18.4 per cent; the ten 
integrated companies or systems showed 
an aggregate decline of only 11 per cent. 
Only two of the ten integrated companies 
showed a decline of more than 15 per 
cent; one of these showed a decline of 
15.6 per cent, the other of 26.9 per cent. 
All except two of the eight “diversified” 
systems showed a decline of more than 
15 per cent. The six showing such de- 
cline revealed a drop of 15.9 per cent, 
16.9 per cent, 18 per cent, 21 per cent, 
21.3 per cent, and 25.9 per cent, respec- 
tively. Certainly, it cannot be urged in 
the face of these figures, that diversifica- 
tion, in and of itself, has promoted stabil- 
ity of earnings—or has prevented hard 
times from cutting the heart out of the 
income of a diversified public utility 
system. 


te me cite to you some more figures 

leading to the same conclusion. The 
“diversified” 
(American Power and Light Co.)? is it- 


electric utility system 


5 American Power & Light Company; Cen- 
tral Arizona Light & Power Company; Flor- 
ida Power and Light Company; Kansas Gas 
& Electric Company; Minnesota Power and 
Light Company; Montana Power Company; 
Nebraska Power Company; Northwestern 
Electric Company; Pacific Power and Light 
Company; Texas Electric Service Company ; 
Texas Power and Light Company; Washing- 
ton Water Power Company. 
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self a subsidiary of one of our largest 
holding companies (Electric Bond & 
Share Co.). It operates in Texas, Kan- 
sas, Florida, Iowa, Nebraska, Minnesota, 
Montana, Washington, Oregon, and Ari- 
zona. It serves large cities, small towns, 
and rural areas. It serves industrial and 
farming regions. The integrated elec- 
tric utility system (American Water 
Works and Electric Co.) ® operates in 
West Virginia, Virginia, Maryland, 
Pennsylvania, and Ohio—a fairly com- 
pact territory. It serves industrial and 
agricultural areas, cities, towns, and 
rural consumers. The integrated oper- 
ating company (Pacific Gas and Electric 
Co.) operates on the Pacific coast and 
likewise serves a well-diversified com- 
pact area, with a balanced urban and 
rural domestic, commercial, and indus- 
trial load. We studied the electric op- 
erating revenues of each of these for 
1930, 1933, and 1936. Both of the in- 
tegrated systems were better able to stand 
the adversities of fortune between 1930 
and 1933 than the “diversified” system ; 
and both responded better to the upturn 
reflected in 1936 revenues of electric op- 
erations. Here are the figures: 

We took the year 1930 as our base of 
100 for each company. In 1933, the elec- 
tric operating revenues of the “diversi- 
fied” system declined to 82.1 per cent; 
those of the integrated system dropped 
to 86.3 per cent; those of the integrated 
company, only to 92.3 per cent. Similarly, 
when 1936 brought an upturn in the 
electric revenues, those of the “diver- 
sified” system rose only to 103.3 per cent, 
while the integrated system showed a rise 
to 112.1 per cent, and the integrated 
company to 104.1 per cent.” 

These figures indicate that the inte- 
grated systems were /ess vulnerable to 
business depression than the scattered 


6 American Water Works and Electric Com- 
pany, Incorporated—West Penn Power Com- 
pany; Potomac Edison Company; Mononga- 
hela West Penn Public Service Company. 

7 The figures which I have cited for Pacific 
Gas & Electric Company are the consolidated 
figures published by Moody's Manual. They 
have been adjusted by Moody to reflect ac- 
quisitions and mergers during the period and 
are therefore comparable. 
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or diversified system, in terms of rey. 
enue from sales of electricity. The same 
is true with respect to breakdowns of 
this revenue. Revenues from residential 
customers, from small light and power 
customers, and from large light and 
power customers—each showed the same 
type of behavior. With respect to each, 
the record of the integrated system shows 
that there has been more resistance to 
the down-swing of the business cycle 
and greater response to its upswing than 
was true of the “diversified” system, 


ROM the point of view of the investor, 

what was the result? The “diversi- 
fied” system earned its fixed charges and 
preferred dividends 1.28 times in 1930; 
it did not cover them in 1933, earning 
only 84 per cent of fixed charges and 
preferred dividend requirements, and 
earned them only 1.02 times in 1936. 
On the other hand, both integrated sys- 
tems earned more than fixed charges 
and preferred requirements in all three 
years. The integrated system covered 
them 1.32 times in 1930; 1.13 times in § 
1933 ; and 1.21 times in 1936. The large, 
integrated operating company covered 
them 1.88, 1.45, and 1.77 times in each 
year, respectively. 

Taking the eight “diversified” systems 
and the ten integrated companies, which 
I have already mentioned, we computed 
the decline in earnings available for com- 
mon stocks, between the highest annual 
figure and the lowest, during the period 
1929 to 1934, inclusive. The “diversified” 
systems’ earnings available for common 
stocks dropped 72.4 per cent; while the 
earnings of the integrated companits 
showed a decline of only 52.3 per cent. 
It is doubtless true that in some of these 
diversified systems a high degree of reck- 
lessness characterized financial practices 
with the result, among other things, that 
they were overcapitalized and had top- 
heavy capital structures. Such factors 
doubtless contributed to a degree to the 
volatile nature of the latter statistics. 
But they cannot tell the whole story. And 
furthermore, is it a mere coincidence that 
the recent parade of receiverships and 
reorganizations was made up essentially 
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of these diversified systems ? To mention 
only a few which come to mind: Amer- 
ican Gas & Power Company ; Arkansas- 
Missouri Power Corporation; Central 
Public Utility Corporation; Common- 
wealth Light & Power Company ; Inland 
Power and Light Corporation ; The Mid- 
dle West Corporation ; Midland Utilities 
Company ; Peoples Light & Power Com- 
pany; Standard Gas & Electric Com- 
pany ; United Telephone & Electric Com- 
pany ; Utilities Power & Light Corpora- 
tion. Which of these companies was 
developed as an integrated system in ac- 
cordance with the standards of § 11? Is 
it merely a coincidence that disregard of 
such sound standards has resulted so of- 
ten in financial disaster ? 


ow these figures speak for them- 
N selves. At the least they are a red 
light to those who argue that diversifi- 
cation of public utility systems is nec- 
essary or desirable. They cast grave 
doubts on the validity of the conten- 
tion that diversification, as contrasted to 
geographical integration, has meant sta- 
bility of earnings and increased safety 
of investment. On the contrary, they in- 
dicate that in fact and truth diversifica- 
tion—that is to say mere scatteration— 
has meant increased sensitivity to down- 
ward spirals and less response to upturns 
of the business cycle. I do not claim 
greater probative value for these fig- 
ures than they deserve from the most 
cautious point of view. Some may say 
that too few companies were included ; 
that the integrated and diversified com- 
panies included in the figures are not 
truly comparable because of differences 
in the areas served, the character of their 


| business, and so on; and that the more 


favorable record of the integrated com- 
panies may be accounted for by factors 
of various sorts, too numerous to men- 
tion. I recognize the possible justification 
of such criticism. I do not claim that 
these figures alone show that an inte- 
grated system is more stable or more 
profitable than a “diversified” system. 
But I do assert that they demonstrate 
that no one can properly contend that a 
diversified system, because of its diversi- 
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fication, has been more stable, more pro- 
ductive, or more deserving of investors’ 
money than an integrated, regional 
system. 

To argue that the pattern of present- 
day holding company systems should be 
maintained because of a “principle of 
diversity of investment” is to beg a basic 
question. Holding company systems have 
not been organized upon any such scien- 
tific sounding “principle.” As I have 
mentioned, in the roaring twenties and 
before, they were slapped together 
merely on the theory of putting together 
every utility property that the dominant 
interests could acquire. Diversity of risk 
was merely a slogan for the security 
salesman and not a standard for the pro- 
moter. Where it did exist, diversity of 
investment was frequently the more or 
less accidental result of a policy of ac- 
quiring properties, wherever located, 
mainly for the purpose of promoting the 
sale of equipment, of profiting from the 
sale of securities, or of realizing fees 
for financial, construction, or manage- 
ment services. 


N 0 one can study some of our largest 
public utility systems and discover 
any rational diversification of invest- 


ment. The dominant interests in such 
systems were not interested in diversifi- 
cation ; they were interested in pyramid- 
ing control and in the power and profit 
incident to control. Some of the hold- 
ing companies which have most loudly 
proclaimed the advantages of diversifi- 
cation to investors show the effect of 
such expansion. In this mad pursuit of 
bigness, they resorted to wild finan- 
cial practices to such a degree as 
overwhelmingly to offset any possible 
advantages of diversity. When these 
companies argue for diversity, they argue 
only for bigness and for geographical 
and economic disunity. 

The argument, therefore, that the 
widespread holding company which we 
see today must be preserved in order to 
secure diversification of risk does not 
accord with the facts. Moreover, recent 
experience has demonstrated the relative 
unimportance of the location of prop- 
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erties in different portions of the coun- 
try in achieving stability of earning 
power. With the rapid extension of 
transportation and communication facil- 
ities, the interdependence and homo- 
geneity of all parts of our economic 
structure have increased. As a result, 
cyclical conditions have a much more 
uniform effect upon the level of business 
in different sections of the country than 
formerly. 

Unquestionably there is still some ap- 
peal in the theory of diversification. It 
is urged for example that an investor 
might not want to have all his funds tied 
up in a holding company which derives 
most of its income directly or indirectly 
from merely one segment of the industry. 
But, on the other hand, investors know 
that merely because a holding company 
controls utilities both in California and 
Maine, true diversification is not ob- 
tained. True diversification depends 
upon a distribution of risk factors rest- 
ing upon an analysis of elaborate eco- 
nomic facts. And more important than 
this, investors have come to realize that 
diversification of risk is an investment 
function, not the job of management. 
They have learned, from bitter experi- 
ence, that so many extraneous factors 
enter into the decision of management 
to invest as to make management-diversi- 
fication dangerous, in most instances. 
They have learned that if an investor 
wants diversification in his utility invest- 
ments, he can best get it by direct invest- 
ment in a number of companies. Diver- 
sification of risk is a matter of invest- 
ment judgment to be undertaken by the 
individual investor or by an objective 
investment institution, not by those con- 
trolling or managing operating com- 
panies. As the President has said, 
“Investment judgment requires the dis- 
interested appraisal of other people’s 
management.” 


HE losses suffered by holding com- 
pany investors in recent years, de- 
spite the relative stability of operating 
company earnings throughout the coun- 


8 Monopoly Message (1938), p. 3. 
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try, has strikingly demonstrated hoy 
relatively unimportant is the factor oj 
geographical diversification ; how vastly 
more important are the integrity of man. 
agement and the soundness of the finan. 
cial structure. The excellent credit of 
soundly capitalized local operating com. 
panies today indicates that lack oj 
geographical diversification is no real 
handicap to obtaining capital on favorable 
terms. As a matter of fact the best 
securities even in the large nation-wide 
holding company systems have not been 
“diversified” ; they have been the senior 
securities, the bonds and the preferred 
stocks, of the subsidiary operating units, 
which offer no geographical diversity of 
risk to the investor. As the Senate Com- 
mittee on Interstate Commerce, in 
reporting out favorably the Holding 
Company Act, stated: “The giant hold- 
ing companies, by and large, have not 
drawn money into capital improvement 
and expansion of the industry but have 
utilized ‘their investors’ funds for the 
purchase of utility properties already 
built. 
“Even after the holding company be- 
came a dominant factor in the utility 
industry, credit and investment were ob- 
ained for the industry directly through 
the operating companies rather than 
through the holding companies. It has 
been in the securities of the operating 
companies that insurance companies and 
savings banks have placed the bulk of 
their utility investments. They have 
wisely chosen the tested and secured ob- 
ligations of the operating companies, and 
not the so-called ‘diversified securities’ 
of the holding companies based on slen- 
der and speculative equities.’”® 


Tt seems clear from these facts that 
the case for diversification, as it has 
been known in the utility industry, car- 
ries with it a burden of proof that has 
not been satisfied to date. But perhaps 
some who urge the theory of diversifica- 
tion mean something different from dt 
versity as it has been practiced. It is true, 
as a theoretical matter, that if a holding 
974th Congress, Ist Session, Senate Report 
No. 621, p. 15. 
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company were restricted in its invest- 
ments to integrated systems, a degree of 
stability would be obtained which is not 
present in the existing diversified sys- 
ems. 

So the gravamen of the complaint 
may be, not geographical integration it- 
self, but the limitation on the number 
of integrated systems to which one hold- 
ing company is limited. If that is it, the 
answer seems Clear. To limit these hold- 
ing companies to geographically inte- 
grated units but to allow them to develop 
in such unrestricted manner would in- 
volve the grave risks which I have pre- 
viously enumerated. It would run 
counter to the whole theory of regional 
growth and development. It would be a 
negation of the desire of communities 
in this country to keep their businesses 
at home. It would perpetuate the un- 
tenable practice of absentee management 
and remote financial control. It would 
work for pyramiding of an important 
segment of our economic life in the hands 
of a few. 

But the disadvantages are not. purely 
social and economic. They go deeper 
than that. They embrace all of the dis- 
advantages from the operating point of 
view which I have mentioned earlier in 
this paper. To paraphrase and adapt the 
observation of the staff of the New Eng- 
land Power Association which I have 
previously quoted, it would follow that 
under such a system the central mainte- 
nance organization would lose its inti- 
mate character of a family physician 
and would become merely a consulting 
specialist. Management would become 
an absentee landlord in place of a resi- 
dent supervisor. The whole system would 
become unwieldy. The far-reaching ad- 
vantages of integration would vanish. 
Due to distance, natural barriers, absence 
of quick and certain communication, 
local intimacy with conditions would 
diminish. And by that test the most effec- 
tive size would have been passed. In 
view of such considerations, the ban 
which the Congress has placed on any 
such diversification seems wholly justi- 
fied in view of the heaviest presumption 
against it. 
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I N belittling the importance of extreme 
geographical diversification, I do not 
wish to be misunderstood. The obvious 
operating advantages of having a bal- 
ance between rural and urban, industrial 
and residential, customers also contrib- 
utes an element of investment stability. 
This, however, is a matter which the act 
not only permits but positively encour- 
ages. An integrated system, as defined 
in the act, essentially depends upon en- 
gineering and economic facts. Basically, 
it is an aggregation of units which may 
be economically operated as a single 
codrdinated system in a single area or 
region, whether or not that area or re- 
gion is in more than one state. This is 
not a Procrustean, arbitrary definition. 
It depends upon demonstrable economic 
facts. Certainly, the act does not contem- 
plate that an integrated system shall be 
so restricted as to make impossible its 
adequate, economical operation and 
financing. Precisely the contrary is true. 
There is no need for theoretical dis- 
cussion of the workability of these pre- 
scriptions. It is sufficient to point to some 
of the regional systems already in exis- 
tence which have had a strong appeal 
to the investor. I need only mention the 
financial experience of such regional or 
local systems as Pacific Gas and Electric, 
Public Service Corporation of New Jer- 
sey, Consolidated Gas, Electric Light and 
Power Company of Baltimore, among 
others. It is unreasonable, on its face, to 
concede the economic and business ad- 
vantages of regional integration and 
organization, and then to argue that in- 
vestors will put their money only into 
national, disorganized, and disunited 
systems. Investors will realize that or- 
ganization upon a regional, integrated 
basis will contribute vastly to the stabil- 
ity and earning power of public utility 
systems ; and it follows that investment 
capital will find such systems more at- 
tractive than ever before. So let us not 
confuse the interest of investors with the 
self-interest of a few who want to retain 
control over these economic empires. 
Congress was not so confused when it 
enacted § 11; we trust we will not be, as 
we seek to implement its provisions. 
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E have entered the period of ac- 

tion—constructive, not destructive 
action. As I announced last week, our 
move in the Utilities Power & Light Case 
to enforce compliance with § 11(b) (1) 
of the act means nothing more nor less 
than that we mean business. We are 
intent on doing the job which Congress 
has intrusted to us. And we desire to do 
it in a fair and constructive way. The 
most appropriate formula for bringing 
the various systems within the pattern 
called for by § 11(b)(1) seems to be 
the trading of properties and securities. 
Now we realize that this job cannot be 
done overnight. It will take a period 
of years even to break its back. And 
we do not propose to use haste where 
speed will jeopardize the quality of the 
product. Nor do we propose to descend 
with surprise on a company which has 
given us its token of sincerity and which 
is making actual progress. But to get 
on with our task we must insist on 
progress. And I hope before the year is 
out we will obtain from the various parts 
of the industry their plans and programs, 
so we can chart our course accordingly. 


I know that at least tentative blue prints 
are being prepared in a number of uti). 
ity offices today. I further know tha 
many leaders of the industry (eve, 
though they may disagree with the the. 
ory of § 11) are bent not on nullification 
or repeal but on compliance. To all thes 
I pledge our wholehearted codperation, 
We offer them an open door to our round 
tables. 

Working together in a united front 
on these common problems, we can 
jointly see to it that the public utility 
industry capitalizes on the signal oppor- 
tunity with which it is confronted. We 
can meet success in this sector, as we 
have in others, if the Bar uses its enor. 
mous powers in designing ways to make 
the law of the land work rather than to 
obstruct the course of government in its 
desire to give deserving protection to in- 
vestors and consumers. 

With this cooperation we have every 
reason to expect that the act will prove 
to be a boon not only to the country as 
a whole, but to the industry itself, to its 
management, to its investors, and to its 
consumers. 





New Horizons In Public 
Utility Control 


By ROBERT M. COOPER* 


HE peculiar status of the public util- 

ity enterprise is a too well-known 
phenomenon of most contemporary sys- 
tems of law and political economy to 
warrant an extensive analysis of its his- 
torical development.? It will suffice 
merely to indicate that the governments 
of Great Britain, France, Germany, 
Italy, Sweden, Norway, and Switzer- 
land as well as the United States have, ? 
through various devices, recognized the 
fundamental problems created by the 
business “affected with a public interest” 


*Special Assistant to the Attorney General of the 
United States. 


AUG. 18, 1938 


whose services are characterized “by 
public convenience and necessity.” § The 
crux of the public utility problem in its 
political aspect is the elimination or cor- 
trol of the enormous potential power 
which these enterprises possess by virtue 
of social and economic factors or by their 
privileged position as compared with 
other less public businesses.* Since the 
public utility enterprise frequently as 
sumes monopolistic form, either through 
natural economic circumstances or by di- 
rect governmental sanction, its opera 
tions lie beyond the reach of the auto 
matic checks and restraints of the free 
competitive market which support the 
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capitalistic system.® Peale 

Similarly, many other economic prin- 
ciples such as the law of supply and 
demand are more or less inapplicable to 
public utility services which are either 
indispensable or reasonably necessary to 
large portions of the public. To provide 
4 substitute for these economic forces 
and competitive restraints, public author- 
ities have been compelled to establish 
artificial devices for the protection of 
the consuming public, on the one hand 
from inferior services and exorbitant 
prices, and of the public utility, on the 
other hand, from destructive and preda- 
tory practices. 


URING the past fifty years both the 

Federal and state governments in 
America have attempted to deal with the 
problem of the public utility enterprise 
through the increasingly familiar process 
of administrative regulation.* In fact, it 
may be said with little exaggeration that 
the growth of the “administrative com- 
mission” has been the outstanding devel- 
opment in the American system of 
government during that period.” Follow- 
ing a period of legislative hesitation and 
experimentation, Congress has finally 
subjected most public utilities—in so far 
as their transactions involve or affect in- 
terstate operations — to a more or less 
constant regulation or control by means 
of one or more administrative agencies 
established for that single purpose. For 
the purposes of this discussion the gen- 
eral pattern of public utility regulation 
may be concisely stated. 

The general legislative policies and 
administrative standards are specifically 
set forth in the legislation establishing 
the regulatory tribunal, whose duty it is 
to apply these standards and policies to 
concrete situations involving the opera- 
tions of the public utility industry sought 
to be regulated. Theoretically at least, 
the administration of these legislative 
standards provides a ready substitute for 
the ordinary economic checks of the com- 
petitive market and supplies a control de- 
vice to offset the privileged position and 
potential power of such enterprises. 

Following this general pattern, Con- 


gress has authorized the Interstate Com- 
merce Commission to exercise extensive 
control over the rail and motor carrier 
industries ;* the Secretary of Agriculture 
to regulate certain activities of meat 
packers and the operations of stock-yard 
companies ;!° the Federal Communica- 
tions Commission to regulate the opera- 
tions and practices of the telephone, tele- 
graph, and radio industries ;" the Federal 
Power Commission to control navigation 
and regulate the development of water 
power as well as the interstate transmis- 
sion and sale of electric energy and nat- 
ural gas; the United States Maritime 
Commission to regulate the operations of 
water carriers engaged in interstate, for- 
eign, or intercoastal commerce;!® and 
more recently the Civil Aeronautics Au- 
thority to regulate the operations of air 
carriers engaged in interstate and foreign 
transportation." 


T would be misleading to imply that 
these tribunals are the only Federal 
agencies exercising a supervisory control 
over public utility operations or that such 
a description represented a complete sur- 
vey of Federal control of such enter- 
prises. But such a descriptive survey, if 
intended to be inclusive, is necessarily 
fraught with difficulties. One difficulty 
arises from the fact that in addition to 
the agencies enumerated above, there are 
various other tribunals whose authority 
and power extend to public utility enter- 
prises as well as other businesses. For 
example, apart from the general applica- 
bility of civil and criminal laws relating 
to commercial transactions, the Secur- 
ities and Exchange Commission is au- 
thorized to regulate stock exchanges, the 
sale of securities to investors and public 
utility holding companies ;* the Federal 
Trade Commission is vested with author- 
ity to prohibit unfair methods of com- 
petition and to administer the provisions 
of the Clayton and Robinson-Patman 
Acts;!7 and the National Mediation 
Board’® and the National Labor Rela- 
tions Board’® are authorized to protect 
the rights of employees in all enterprises 
which fall within their respective juris- 
dictions. 
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Another difficulty which tends to pre- 
vent a more accurate description of pub- 
lic utility regulation by the Federal gov- 
ernment is the fact that the public utility 
concept is no longer a definite and fixed 
category into which businesses may be 
classified with certainty° From a legal 
viewpoint, the public utility concept has 
become little more than an attempted ra- 
tionalization of or apology for judicial 
opinion which has permitted certain 
types of control in one industry and con- 
demned them in others.*? But it is none 
the less clear that the Federal govern- 
ment has sought to solve the problem of 
the public utility enterprise almost ex- 
clusively by means of the regulatory com- 
mission endowed with discretionary au- 
thority to administer the provisions of a 
specific legislative policy.” 


ITH a few noteworthy exceptions, 
the approach to the public utility 
problem by local governments has been 
similar to that of the Federal govern- 
ment. The vast majority of states have 
established regulatory commissions pat- 
terned after the example of the more suc- 
cessful Federal tribunals with more or 
less extensive authority over the local 
operations of such industries as electric 
light, heat, and power companies, gas 
companies, street and interurban rail- 
ways, motor vehicle carriers, telephone 
and telegraph companies, steam rail- 
roads, and water companies.** There fre- 
quently exists, however, an essential 
structural difference between the Fed- 
eral and state regulatory agency in the 
public utility field. In the case of the 
Federal government the tendency has 
been, for the most part, to subject each 
public utility industry to regulation or 
control by a separate agency established 
for that purpose. On the other hand, in 
the case of local regulation, legislation 
by most states has established a “public 
service commission” to exercise complete 
authority over all public utility enter- 
prises specified in the enabling act which 
operate within that state. 
Furthermore, many municipalities 
throughout the country still possess sub- 
stantial authority and power with re- 


spect to purely local public utility opera- 
tions which would ordinarily be subject 
to the control of the existing state com- 
mission.** But here again, ‘regardless of 
the difficulties to be found in measuring 
the exact extent of local public utility 
control, it cannot be doubted that state 
governments have in the main resorted to 
the device of administrative regulation 
in their attempt to meet the problem of 
the public utility enterprise.”® 


& view of this widespread and exten- 
sive use of the regulatory commission 
by both the Federal government and local 
authorities, it is not surprising to find a 
growing public sentiment that the process 
of administrative control is an inevitable 
device for solving the public utility prob- 
lem. Indeed, it was Herbert Hoover who 
suggested in the course of his inaugural 
address that the administrative regula- 
tion of public utilities represented the 
typical American preference for modera- 
tion and happy compromise in the face 
of serious problems of national impor- 
tance.”® As a nation we are rapidly devel- 
oping a political attitude which accepts 
the regulatory commission as a perma- 
nent institution within the structural 
framework of our government. 

Unfortunately, however, this attitude 
appears to be more the result of habit and 
familiarity than of rational examination. 
Before the stamp of inevitableness is 
placed exclusively upon any particular 
solution to such a complex problem as 
that of the public utility enterprise, two 
lines of inquiry should be carefully pur- 
sued. First, how effective is the regula- 
tory commission and what are its out- 
standing defects? Second, are there any 
possible alternatives to the administrative 
commission which would in whole or in 
part eliminate these defects? 

Against a background of some fifty- 
odd years of experience with the regula- 
tory commission, the student of Amer- 
ican government is in a peculiarly favor- 
able position to estimate the effectiveness 
of administrative control by analyzing 
its defects as an instrument of the pub- 
lic welfare. Sweeping generalizations in 
terms of the success or failure of the 
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regulatory commission or administrative 
control are both misleading and unjusti- 
fable. Nevertheless, the American ex- 
perience has gone far to emphasize cer- 
tain deficiencies in our traditional meth- 
ods of dealing with the public utility 
problem. 


THE DEFICIENCIES OF REGULATION 


n the main, the defects of administra- 

tive regulation are of two general 
classes — those which are minor since 
they may be corrected, and those which 
are inherent in the process of regulation. 
So much has already been said and writ- 
ten regarding the correctable defects that 
ithardly seems necessary to pursue those 
matters further at this time.*? Such defi- 
ciencies as the character and quality of 
personnel, the lack of sufficient appro- 
priations, poorly drafted legislation, in- 
sufficient jurisdictional authority, lack of 
initiative and responsibility on the part 
of commissions, and improperly con- 
ducted public relations are matters of a 
temporary nature which may be com- 
pletely eliminated by intelligent fore- 
sight and experience.28 Of more vital 
concern to those who are interested in the 
broader aspects of the public utility prob- 
lem are those fundamental defects which 
seem to be inherent in the administrative 
process due to its essential character and 
avowed objectives. 

It should be recognized, however, that 
an analysis of these deficiencies involves 
more than a mere glance at the operations 
of the administrative process. Such an 
analysis must probe more deeply since 
the existence of these inherent defects 
represents a serious compromise with 
the basic philosophy and purposes of the 
entire scheme of public utility regulation. 


A. The Atmosphere of Antagonism 


| ee beginning to end, the regulatory 
process operates in an atmosphere of 
more or less intense antagonism. In more 
ways than one this is its outstanding de- 
fect as a permanent device for meeting 
the public utility problem. The idea that 
one group of individuals may be set up to 
check, supervise, and control the com- 
mercial operations of another group 
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without encouraging subterfuge, evasion, 
sharp practices, and animosity is incon- 
ceivable under a system of capitalistic 
economy.”® Although this antagonistic 
attitude is frequently driven below the 
surface of observation, its presence is 
none the less real. Private management 
is seldom found in a codperative mood 
unless unusual circumstances force it 
into a spirit of compromise. Despite its 
traditional place in our government, ad- 
ministrative regulation is still looked 
upon as a necessary evil, an “interfer- 
ence” with the prerogatives of public 
utility management. The source of this 
antagonism is as deep rooted as it is 
powerful. 

On the one hand, the regulatory com- 
mission is charged with the primary duty 
of securing efficient, widespread, eco- 
nomical service for the consuming pub- 
lic. On the other hand, the management 
of the public utility enterprise is chiefly 
concerned with securing the highest pos- 
sible return to the owners of the indus- 
try. This is not to say that the regulatory 
commission condemns the profit motive 
or that the public utility concern ignores 
the public interest in providing efficient 
service at low rates. But it is clear, how- 
ever, that the essential purposes of the 
two groups are socially incompatible if 
carried to their logical conclusion. 


N EITHER the commissions nor the 
public utilities have long succeeded 
in carrying their objectives to the stage 
of final accomplishment with the result 
that the process of regulation has come 
to resemble more a half-hearted compro- 
mise than an instrument of control. Both 
sides are able to point to occasional vic- 
tories but neither is particularly satisfied 
with the long-term results. If the profit 
motive continues to dominate the desires 
of public utility management—and there 
is every reason to believe that it will— 
antagonism and animosity are likely to 
grow until the entire scheme of regula- 
tion breaks down under the destructive 
force of the struggle which is certain to 
ensue.8® While the law has definitely 
placed the public utility enterprise in the 
category of public interest for purposes 
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of governmental control, these judicially 
recognized prerequisites of social and 
economic welfare have had little effect 
upon the desires or motives of public 
utility management.*! Until the operation 
of the public utility enterprise is viewed 
as a public trusteeship, there is little hope 
that the process of regulation can be 
raised above the level of antagonism. 


B. Judicial Control 


NOTHER, but more familiar, defect of 
A regulatory process involves a con- 
sideration of the controversial subject of 
judicial control. Relying in part upon the 
restrictions of the Third Article of the 
Constitution and in part upon the due 
process clauses of the Fifth and Four- 
teenth Amendments, the judiciary has 
established itself as the ultimate protec- 
tor of the rights and property of economic 
enterprise.” This essentially American 
doctrine of judicial superiority has had 
an incalculable effect upon the process of 
administrative regulation. There are 


many who believe that the failure of the 
administrative process to function more 


successfully is directly due to unwar- 
ranted interference by the Federal judi- 
ciary.% This position is certainly not 
untenable. 

Through a great variety of technical 
distinctions and judicial niceties the 
courts have subjected the decisions of 
regulatory commissions to a supervision 
which frequently destroys the far-reach- 
ing advantages of technical expertness 
and specialized knowledge possessed by 
administrative officials. Judicial super- 
vision has done much to cripple the legiti- 
mate exercise of administrative discre- 
tion which is the very essence of the 
regulatory device. Where the legislature 
has established certain standards of ad- 
ministrative action to guide the regula- 
tory commission in its implementation of 
the legislative policy, the judiciary has 
not hesitated to substitute its own judg- 
ment for that of the commission as to 
those matters of policy which were pre- 
sumably delegated to the administrative 
agency.** Similarly, even in those cases 
where the legislature has expressly pro- 
vided that the findings of fact made by 
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the commission after notice and hearing 
shall be final and conclusive upon re. 
view, the courts have again resorted to 
other technicalities to limit the legisla- 
tive mandate to only certain types of 
findings.*® There are few practices more 
disastrous to the sound functioning of 
the regulatory process than these fre- 
quent excursions by the judiciary into 
strange fields where their legal tools are 
antiquated and their knowledge only par- 
tially adequate. 


ITHIN recent years the courts have 

become more and more concerned 
with the procedural elements of the 
regulatory process. This development 
has been viewed with some apprehension 
by many administrative officials. The de- 
cisions of the Supreme Court in the 
Jones Case®* and the second Morgan 
Case®? indicate that this apprehension 
was far from groundless. While it may 
be true that the technique of certain 
types of administrative procedure are in 
need of improvement,** any wholesale at- 
tempt on the part of the judiciary to im- 
pose its traditional methods upon the 
regulatory commission should be met 
with immediate opposition. There is to- 
day a serious danger that the regula- 
tory commission may become too “judi- 
cially minded” to perform its duties in 
accordance with the accepted standards 
of sound administration. 

This danger increases with each at- 
tempt of the judiciary to impose its 
methods and procedure upon the regula- 
tory agency. It should not be forgotten 
that the rise and growth of the admin- 
istrative tribunal was in large measure 
due to the complete inadaptability of tra- 
ditional judicial procedure to meet the 
exacting demands of the regulatory proc- 
ess.°8 And it should also be recognized 
that the predominantly “administrative” 
commission, composed of technical ex- 
perts and specialized administrators free 
from judicial domination, has made the 
most significant contribution to the im- 
provement of the regulatory process.” 
Although the Chief Justice was consider- 
ing other problems of government, his 
observation that “our government is the 
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most successful contrivance the world 
has ever known for preventing things 
from being done” has particular appli- 
cability to the growth of judicial super- 
vision over administrative action.* 


C. The Rate-making Problem 


FURTHER inherent deficiency of the 
A regulatory device, intimately re- 
lated to that of judicial control, is the 
administrative process of rate making. 
Most regulatory commissions have been 
granted rate control powers ranging 
from a discretionary authority to estab- 
lish maximum and minimum rates to the 
duty of prescribing absolute rates under 
certain circumstances.“ The problem of 
controlling the rates—and hence in- 
directly the income—of a commercial 
enterprise frequently involving an in- 
vestment of hundreds of millions of dol- 
lars is a delicate task at best. But here 
again the courts have imposed such re- 
strictions upon the exercise of the rate- 
making function that the task has become 
doubly burdensome. The basic com- 
plexities of the public utility rate prob- 
lem are too well recognized to require 
more than brief observation. 

Commencing with the decision of the 
Supreme Court in Smyth v. Ames,“ 
limiting regulatory control to the estab- 
lishment of those rates which will yield 
“a fair return” upon the fair value of the 
property dedicated to public service, the 
courts have developed a bewildering 
collection of valuation formulae which 
have rendered intelligent administration 
of the rate-making authority practically 
impossible. Placing its chief emphasis 
upon the “hypothetical” concept of re- 
production cost* as an essential element 
of “present value,” the Federal judiciary 
has grasped at first one formula and then 
another,** with the result that the valua- 
tion problem has become the focal point 
of public utility litigation. The growth 
of valuation litigation has had at least 
three unfortunate effects. In the first 
place, it has confused the regulatory tri- 
bunal to such an extent that there has 
been a positive reluctance to exercise its 
statutory authority over rates except in 
the most extreme cases. For this reason 
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administrative rate control has tended to 
become more sporadic than continuous. 
In the second place, the cost of valuation 
litigation is by no means an insubstantial 
item which must be passed on to the con- 
sumer as a part of the cost of the service 
rendered by the public utility enter- 
prise.*? In the third place, constant re- 
course to the courts to settle valuation 
controversies has resulted in long delays 
which have had an increasing tendency 
to hamstring the efficient conduct of ad- 
ministrative regulation. 


a judicial restriction upon the 
rate-making authority of admin- 
istrative commissions are those limita- 
tions which prevent an effective super- 
vision of operating expenses of the 
utility enterprise. The Supreme Court 
has held that regulatory agencies are not 
empowered to substitute their “judg- 
ment for that of the directors of the cor- 
poration” as to the propriety or unrea- 
sonableness of operating expenses “un- 
less there is an abuse of discretion in that 
regard by the corporate officers.” The 
success of administrative control as a de- 
vice for the protection of consumers is 
limited to the extent that the regulatory 
agency is prevented from subjecting 
operating expenses to close supervi- 
sion.5° 

The judicial criterion of “abuse of dis- 
cretion” is so vague and uncertain that 
effective regulation of this important ele- 
ment of rate control is practically impos- 
sible. It is obvious that this problem of 
supervising operating expenses assumes 
serious proportions in those familiar 
cases where the operating companies are 
owned by a holding company which pro- 
vides them with services and equipment 
at an arbitrary price established by the 
officials of the parent organization.® In 
such situations, as in many others, the 
abuse of discretion test is totally in- 
adequate to afford a protection against 
unjustifiable expense accounts. It 
makes little difference whether one con- 
siders this judicial supervision over the 
rate-making process as an unwarranted 
usurpation by the courts or an essential 
safeguard for the protection of the legal 
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rights of private enterprise. The fact 
remains that there exists a fundamental 
conflict between administrative rate con- 
trol and judicial requirements which has 
proven to be detrimental to the sound 
functioning of the regulatory process. 


«esate recent years two interesting 
suggestions have been proposed to 
remedy a few of the more vexatious as- 
pects of the rate-making problem. One is 
to be found in the method of authorizing 
commissions to establish tentative rates 
pending the final determination of a rate 
controversy. The principal advantage of 
this type of authority is that it permits 
the regulatory commission to avoid tem- 
porarily the delays incident to public 
utility rate litigation and is particularly 
effective during a period of rapidly 
changing price levels. As a possible 
method of solving this particular aspect 
of rate litigation, its advantages are 
obvious but there is a tendency on the 
part of some advocates to overestimate 
its general effectiveness.58 Another 


method of avoiding one of the problems 
of rate making is the so-called Washing- 


ton Plan which involves the use of a rela- 
tively fixed valuation with a provision 
for current additions and betterments 
and a sliding-scale rate of return, de- 
pendent upon the past financial condi- 
tion and cost of the public utility enter- 
prise.54 

It should be noted, however, that al- 
though this method of regulation pro- 
vides a quasi automatic device for rate 
control purposes, it does not eliminate 
the many vexing difficulties of initial rate 
valuations which seem to lie at the root 
of the rate-making problem.® No single 
method is a panacea for simplifying the 
complexities of the rate-making process 
but each attempt to solve its more in- 
tricate problems should be viewed with 
sympathy as a possible step in the direc- 
tion of creating a more effective instru- 
ment for the continuous and scientific 
control of public utility rates. 


D. Jurisdictional Limitations 


— inherent defect in the proc- 
ess of administrative regulation 


arises from the American theory of fed- 
eralism.5® The nation-wide conduct of 
public utility operations has little rela- 
tion to the constitutional division of pow- 
ers between the Federal and state govern- 
ments. On the one hand, Federal 
authority to regulate public utility opera- 
tion is primarily limited to those actiyi- 
ties which affect interstate or foreign 
commerce. The state governments, on 
the other hand, are restricted in their 
authority to the control of those public 
utility operations which are predomi- 
nantly local in character. The difficulty 
arises from the fact that the operations 
of the public utility enterprise are not 
susceptible of such neat classification. 
Since no state can be considered as an 
isolated unit, socially, economically, or 
physically, situations are constantly de- 
veloping which require the intervention 
of a central rather than a local control 
in order to secure uniformity of action. 
Frequently the Federal government is 
without constitutional power to inter- 
vene in such matters. In other situations 
the constitutional power resides in the 
Federal government, but the logical solu- 
tion to the problem would appear to be 
in the direction of varying local control. 

In the past the holding company prob- 
ably received its chief impetus from this 
constitutional division of regulatory 
authority,®” but the passage of the Public 
Utility Holding Company Act has tem- 
porarily removed its more serious as- 
pects.58 The ultimate success of any 
regulatory program is subject to the 
unyielding principle that the area of ad- 
ministrative control must coincide with 
the area of commercial operation of the 
enterprise sought to be regulated. Con- 
stitutional federalism is more often 
than not at odds with this principle. The 
problem of Federal and state jurisdiction 
goes much deeper than the mere need for 
liberal interpretation of the Constitution 
by the judiciary. There can be no doubt 
that the Constitution contemplates a more 
or less well defined division of authority 
between the two political entities. But 
the theory of dual soverignty can seldom 
accommodate itself to the actual opera- 
tions of the public utility enterprise since 
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its activities are dictated by economic 
forces rather than the exigencies of 
political authority. The only solution to 
this problem appears to be in the direc- 
tion of codperation between the two polit- 
ical governments.*? 


ITHIN recent years numerous ex- 
| peknelins in Federal-state coopera- 
tion have been undertaken. For the most 
part the results have been encouraging. 
But as a permanent method for avoiding 
the jurisdictional restrictions of fed- 
eralism it is still on trial. Several con- 
cressional acts have authorized the 
establishment of joint boards, composed 
of state and Federal officers, to admin- 
ister the regulatory features of national 
laws dealing with matters of local con- 
cern. In other situations Congress has 
authorized state commissioners to sit 
with the Federal agency during hearings 
on matters in which the local authorities 
might be interested.*4 In a few instances 
Congress has employed the principle of 
supplementary legislation to support 
local control in the various states. This 
method permits each government to 
operate within its respective sphere of 
sovereignty but partially avoids the 
jurisdictional problem by formulation of 
similar legislative objectives. 

The principle of supplementary legis- 
lation becomes extremely effective when 
supported by the utilization of state 
agencies to assist in the administration 
of legislative policies.6@ Another more 
recent method, not as yet used exten- 
sively, is the system of Federal loans and 
grants-in-aid to local public authorities 
engaged in certain activities which affect 
the general welfare of the nation. By 
this device the local agency assumes the 
basic responsibility of administering the 
legislative program and the Federal gov- 
ernment offers financial assistance on 
condition that certain national policies 
are made a part of the local program. 
Despite the increasing application of 
these codperative efforts by the Federal 
government to avoid the “gaps” of con- 
stitutional jurisdiction, the theory of fed- 
eralism still stands as a serious threat to 
the effectiveness of administrative regu- 
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lation as a solvent of the public utility 
problem. 


I. The Division of Responsibility 


O NE of the most persistent criticisms 
of the regulatory process is its 
ultimate tendency to divide or separate 
managerial responsibility. There are 
many who believe that this development 
represents its most serious deficiency. 
The continuing success as well as the 
efficient operation of any economic en- 
terprise depends primarily upon its 
ability to centralize responsibility and 
establish a unified management. The 
regulatory process is at odds with this 
principle by seeking to divide the re- 
sponsibilities of management between 
the administrative commission and the 
public utility official. Moreover, admin- 
istrative regulation occasionally operates 
contrary to another principle of sound 
management by segregating authority 
and responsibility. Although legislative 
practice theoretically places extensive 
authority in the administrative commis- 
sion, as a practical matter many of the 
more basic responsibilities of manage- 
ment continue to remain in the hands of 
the utility executive. This confusion of 
theory and practice has led to consider- 
able uncertainty as to the precise respon- 
sibilities of management under a system 
of regulation. 

It is a mistake to assume that the 
effectiveness of the regulatory device 
can be measured by the extent of inter- 
ference with the legitimate functions of 
management. Such administrative inter- 
vention, although necessary to effectuate 
many legislative policies, may act as a 
barrier to the accomplishments of pro- 
gressive management. When considera- 
tions of public interest compel the regu- 
latory commission to share actively in 
managerial responsibility, there is a 
grave danger that initiative and elasticity 
of operation may be subordinated to 
other less consequential factors. In 
many situations the rigidity and inflexi- 
bility of administrative rules, due in part 
to legislative pre-definition and in part 
to judicial control of discretion, tend to 
sap the vitality of the regulated enter- 
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prise. During the initial stages of a 
regulatory program, administrative con- 
trol is normally restricted to certain ob- 
vious abuses and evils which have grown 
up with the industry as a back-wash of 
unsound competitive practices. 


i dens regulatory activities resemble 
a “housecleaning” of abusive prac- 
tices and seldom approach the realm of 
managerial responsibility. But as regu- 
lation increases in intensity and drives 
further into the sphere of management, 
there is a dangerous tendency toward a 
preservation of the status quo within the 
industry. When administrative control 
supplants managerial initiative and re- 
sponsibility, regulatory standards which 
were intended to be merely minimal in 
character and quality tend to become the 
accepted criteria of service.** There is 
much evidence which seems to indicate 
that the regulatory device is neither a 
completely workable substitute for the 
initiative and efficiency of enlightened 
management nor the incentives of a com- 
petitive market. Perhaps the process 
of regulation may be so modified that 
these difficulties are eliminated. But it 
should be recognized that the adoption 
of such adjustments in the regulatory de- 
vice may involve a serious compromise 
with the present philosophy of admin- 
istrative control. 
ee 


One should be cautious in assuming 
that these deficiencies, fundamental as 
they are, represent a failure of admin- 
istrative regulation to solve the public 
utility problem. Such an assumption 
would oversimplify the elements involved 
in an evaluation of such an extremely 
complex process. On the whole, how- 
ever, the Federal regulation of public 
utilities appears to be more a success than 
a failure. In this respect the vitality of 
the administrative process has been 
demonstrated by practical results. Fed- 
eral public utility regulation has gone far 
in accomplishing its objectives despite 
its shortcomings and serious handicaps. 

Furthermore, many of these national 
policies have not been in effect for a 
sufficient length of time to form a definite 
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opinion as to the success or failure of 
their administration. The effectiveness 
of local regulation is much more difficult 
to measure. Too many varying factors 
accompany these local regulatory pro. 
cesses to attempt a general evaluation of 
their effectiveness. But with respect to 
both Federal and local regulatory con- 
trol, one may indulge in some interesting 
speculation as to how much more effec. 
tively the public utility problem could be 
handled if devices not possessing such 
defects were utilized as alternative 
methods. 


Alternative Methods of Control 


A: previously suggested, the regu- 
latory commission as a public util- 
ity control device is a preéminently 
American method of meeting the prob- 
lem. Although our present techniques of 
regulation are modeled after those em- 
ployed by England during the latter part 
of the nineteenth century, this country 
now stands practically alone in its use of 
the regulatory device.” Great Britain is 
rapidly abandoning the administrative 
commission for what are considered to 
be more efficient instruments of public 
control. Among European nations the 
independent regulatory tribunal never 
achieved a position of lasting importance. 
In view of the more recent British ex- 
periments and the general satisfaction 
with other methods of public control 
throughout the world, an examination of 
these alternative devices against a back- 
ground of American regulatory experi- 
ence would appear to be most timely. 
This discussion of the operation of alter- 
native devices should not be interpreted 
as a suggestion that they be utilized in 
this country in preference to any other 
system of control. 

The author has no desire to advocate 
or seek the substitution of any of these 
devices for the present system of regu- 
lation. The succeeding discussion 1s 
merely a survey of the various methods 
which have been more or less generally 
employed to solve the public utility prob- 
lem. But even a cursory consideration of 
these new techniques of public utility 
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control may shed new light on the entire 
feld of government regulation as we are 
accustomed to deal with the problem in 
America. 


A. The Codperative Method 


HE rise and growth of the co- 
ioctl movement is one of the 
most significant developments of con- 
temporary economic and social history. 
From a functional aspect, the codpera- 
tive is not unlike many other economic 
organizations such as the partnership, the 
association, or the corporation established 
to perform certain commercial or indus- 
trial services. In other respects, how- 
ever, the codperative differs radically 
from most other types of economic or- 
ganization. The cooperative enterprise 
has been described as “one which belongs 
to the people who use its services, the 
control of which rests equally with all of 
the members and the gains of which are 
distributed to the members in proportion 
to the use they make of its services.” 
Thus the codperative is based upon two 
fundamental principles—production for 
use rather than profit and substantial 
equality of ownership by the consum- 
ers, 

The outstanding success of the co- 
operative movement abroad particularly 
in Sweden,”? has led to its limited but 
rather rapid adoption in this country. 
Although the American codperative has 
been utilized most frequently in connec- 
tion with agricultural production and dis- 
tribution services,” its increasing use in 
the public utility field is of more than 
passing significance. In contrast with the 
broad spread of the codperative move- 
ment abroad, in this country the greatest 
headway has been made in the electric 
power and light, water supply, and tele- 
phone industries. As yet, the future pos- 
sibility of the codperative enterprise as a 
solvent of the public utility problem re- 
mains largely unexplored in America. 


h Gas nonprofit and democratic as- 
pects of the codperative movement 
have caused many students of govern- 
ment to foresee the establishment of a 
new social order which will eliminate 
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many of the evils arising out of the cor- 
porate domination of our economic and 
social life. Undoubtedly the codperative 
enterprise tends to avoid the maladjust- 
ments which inevitably flow from the 
concentration of corporate power and 
the separation of ownership and control 
under a capitalistic economy. In his dis- 
senting opinion in Liggett Co. v. Lee, 
Mr. Justice Brandeis characterized the 
cooperative movement as a device “which 
leads directly to the freedom and the 
equality of opportunity which the 
Fourteenth Amendment aims _ to 
secure.” And again, in the same deci- 
sion, it was intimated that the rise of the 
cooperative enterprise represented an ad- 
vance from the “economic absolutism” 
of capitalism to the ideals of an “indus- 
trial democracy.’ 

As compared with the deficiencies of 
the regulatory device, the codperative 
movement presents some interesting con- 
trasts. In the first place, the cooperative 
enterprise eliminates the regulatory de- 
fects which have their origin in the con- 
stant conflict between the profit motive 
and the ultimate objectives of admin- 
istrative regulation. The codperative is 
operated entirely on a public service basis 
—with little or no emphasis on the profit 
element—since consumer and owner are 
one and the same. 


HE objectives of the owners, the 

management, and the consumer are 
identical ; the conflict of motives and de- 
sires is replaced by a unity of interest. 
The peculiar significance of these obser- 
vations as applied to the public utility 
enterprise is as obvious as it is funda- 
mental to the problem. In the second 
place, the problem of judicial control 
as well as the cumbersome valuation-for- 
rate-making process is practically un- 
known to the codperative enterprise since 
its operations are the result of voluntary 
agreement between the management and 
the consumer. The establishment of 
reasonable rates tends to reach its lowest 
level due to the coincidence of the con- 
sumer-owner interest. In the third place, 
since the public utility cooperative serves 
only a limited number of consumers 
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rather than the public at large and is thus 
not ordinarily subject to the jurisdiction 
of a regulatory commission,” the man- 
agement of the codperative is free to de- 
velop its own commercial policies. In 
this respect the codperative enterprise is 
as free as private enterprise to develop 
the initiative and incentives of progres- 
sive management with the assurance that 
such operations will not be detrimental 
to the public interest. 

A further and more fundamental ob- 
servation may be made with respect to 
the growth of the codperative movement. 
Both psychologically and pragmatically 
the codperative acts as a stimulus to 
representative government “by creating 
a sense of responsibility and ownership 
among the members and by broadening 
their economic outlook.””® The tendency 
of the codperative movement to arouse 
the public to its rights as well as its 
duties under a democratic government is 
a circumstance which has as yet neither 
been fully realized nor appreciated in 
this country. Its potential application to 
the public utility problem is only par- 
tially understood. 


B. Government Competition 


Fyre method frequently utilized 
as a public utility control device is 
the program of government competition. 
Many harsh words have been spoken and 
much ink has been spilled in an effort to 
discredit this type of control.”? Apart 
from its political implications, it is an 
extremely effective method for creating 
and enforcing adequate public service 
standards. The theory of government 
competition has the virtue of recogniz- 
ing the crux of the public utility problem 
—the absence of competitive checks and 
restraints. In this respect it is a possible 
substitute for administrative regulation 
just as regulation is a substitute for the 
forces of the competitive market. Unlike 
the regulatory device, government 
competition attacks the problem directly 
through the normal avenues of capitalis- 
tic economy. In both instances, govern- 
ment provides the instruments of con- 
trol, which in one case operates by means 
of an artificial standard of political 


authority, and in the other through the 
familiar competitive channels of the 
capitalistic system. Under these circum- 
stances it is difficult to rationalize much 
of the contemporary argument against 
the establishment of this method of con- 
trol. 

It is quite obvious that government 
competition could be so intensified as to 
force rates down to the point of con- 
fiscation or so extravagant as to require 
the creation of unreasonable standards 
of service. But these arguments are 
hardly valid criticisms of the method 
per se since they involve self-serving as- 
sumptions and may be applied with equal 
force to the regulatory device. Much of 
the resentment against competition by 
public authorities arises from the fact 
that it necessitates the entrance of goy- 
ernment as a trader in the realm of com- 
mercial and industrial relationships. 
While this contention may have some 
merit with respect to purely private busi- 
nesses, it seems strangely irrelevant 
when applied to the public utility enter- 
prise which has been constantly sub- 
jected to many types of social control. 


Beier it must be conceded that 
government is entitled to utilize and 
should use the most effective method at 
its disposal for safeguarding and protect- 
ing the public interest. If public compe- 
tition is a more effective device than 
regulatory control, dogmatic assump- 
tions concerning the sanctity of “private 
enterprise” should not be permitted to 
halt its utilization in the public utility 
field. In any event the choice between 
these methods of control is not aided by 
characterizing government competition 
as “immoral,” “unethical,” or “unfair.” 
It is apparent that where an industry is 
completely dominated by a single power- 
ful corporate interest, the restoration of 
competition can be accomplished only 
through an agency such as the govern- 
ment which possesses unlimited finan- 
cial as well as other material resources.” 
The experience of Sweden with the co- 
Operative enterprise has proven to be an 
exception to this observation. The phe- 
nomenal growth of the codperative move- 
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ment in that country has rendered gov- 
ermmental intervention practically un- 
necessary in order to restore competitive 
restraints. However, as a general propo- 
sition it may be conceded—for what it is 
worth—that the restoration of competi- 
tion as a public utility control entails the 
active intervention of governmental 
authority. But taken by itself as an argu- 
ment against the use of this method of 
control, the concession amounts to little 
less than nothing. 

As in the case of the regulatory device, 
the Federal government is seriously 
limited in its utilization of public compe- 
tition by constitutional restrictions. Un- 

' like the problem of administrative juris- 
diction, however, the restrictive lines are 
not so sharply drawn. Until rather re- 
cently the commercial and industrial 
activities of the Federal government were 
related so clearly to government use and 
consumption or so closely confined to its 
territorial jurisdiction,®? that few ques- 
tions of constitutional power have arisen 
in the courts.8* The activities of such 
Federal agencies as the Emergency Fleet 
Corporation, United States Grain Cor- 
poration, United States Sugar Equaliza- 
tion Board, War Finance Corporation, 
United States Housing Corporation, and 
United States Spruce Corporation dur- 
ing the War period were hardly con- 
sidered to be indicative of a permanent 
national policy. But it should be noted 
that the creation of these agencies, even 
ona temporary basis, represented a con- 
scious recognition of the rdle of govern- 
ment during periods when the economic 
forces of production and distribution be- 
came unbalanced. The public utility 
problem today is no less real than the 
general commercial and industrial prob- 
lem during the War. 


6 5. two outstanding experiments of 
the Federal government with the 
competitive device are those associated 
with the Inland Waterways Corpora- 
tion and the Tennessee Valley Author- 
ity." The first of these agencies was 
established to regulate water carriers 
and operate a barge line on the Miss- 
Issippi river in competition with other 
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shipping and railroad enterprises. By 
the provisions of the Denison Act of 
1928 Congress extended the power of the 
corporation to such an extent that its 
competitive operations now serve as a 
yardstick to control the rates and serv- 
ices of rail and water carriers in that 
section of the country. Although its 
liquidation has been recommended on 
several occasions,*®* the corporation still 
operates as a serious competitive check 
on the transportation rates not only in 
the Mississippi valley but throughout 
the entire country on long-distance 
traffic.§” 

The Tennessee Valley Authority was 
established for the primary purpose of 
erecting dams and hydroelectric plants 
along the navigable waters of the Ten- 
nessee valley. Its operations have been 
constantly extended into the electric 
power and distribution field until today 
the services and rates established by the 
Authority serve as an_ exceedingly 
effective competitive yardstick in the 
power industry throughout the entire 
valley. Although the Supreme Court 
has sustained certain of these competi- 
tive activities by the TVA,® the extent 
to which the Federal government would 
be permitted to go in utilizing the com- 
petitive device on a wide scale without 
violating constitutional limitations re- 
mains a very much mooted question.” 


x a large extent these constitutional 
restrictions can be avoided by the 
method of Federal-state codperation,, 
which has already been described. By 
the system of Federal loans and grants- 
in-aid to local public authorities for the 
construction and operation of public 
utility enterprises, the government is in 
a position to assist in the establishment 
of the competitive device in areas where 
it could not operate directly. The 
Supreme Court has recently sustained 
this method of codperation between Fed- 
eral and local authorities®* and there is 
but little doubt that it will be extensively 
used in the future. But aside from these 
experiments in Federal-state codpera- 
tion, the competitive device has been 
most frequently utilized in the past by 
AUG. 18, 1938 
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local governments.” 

Local government competition in the 
case of the power, gas, and water sup- 
ply industries has proven to be an ex- 
ceedingly effective method of maintain- 
ing high public service standards at low 
rates in many municipalities throughout 
the country. As a matter of fact, it is 
interesting to note that the potential 
threat of such competitive activity by 
local authorities has frequently served 
to accomplish the same purpose where 
public competition exists in adjacent 
areas. Since the line of demarcation 
between government competition and 
public ownership is at best uncertain, a 
further discussion of the various types 
of public operation will be reserved until 
later. 


ROM an administrative standpoint, 

the utilization of the competitive 
method as a control device avoids many 
of the outstanding deficiencies of the 
regulatory process. Although the spirit 
of antagonism between the public 
authority and private enterprise is 
probably more intense in the case of the 
competitive method, the antagonistic at- 
titude does not materially alter the 
effectiveness of the device as it does the 
regulatory method. Furthermore, the 
problem of judicial control is practically 
eliminated when the competitive method 
is employed by local governments. It is 
true, however, that with respect to the 
Federal government, serious questions 
of constitutional jurisdiction still remain 
unanswered. Since the competitive 
method operates through the normal 
channels of the capitalistic system, the 
administrative tendency to interfere 
directly with, or restrain, the independ- 
ence and initiative of progressive man- 
agement is completely avoided. 

But from an economic viewpoint the 
competitive method presents several 
serious problems. The systematic utiliza- 
tion of public competition results in a 
duplication of plants and services, the 
additional cost of which must be ulti- 
mately borne by the consuming public. 
The principle of natural monopoly with- 
in limited areas is universally recognized 
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in the case of certain public utility en- 
terprises such as the telephone industry, 
To permit a duplication of services in 
such an industry involves an unnecessary 
waste and destruction of investment 
values. Only in extreme circumstances 
should the competitive method be 
utilized where such conditions are ap- 
parent since the consequent destruction 
of social values and economic waste 
would ordinarily offset any advantages 
which might be gained from public con- 
trol. However, the principle of natural 
monopoly even in such circumstances as 
those mentioned above should be con- 
ditioned by the constant possibility of 
public competition. The threat of poten- 
tial competition involves none of the 
disadvantages previously suggested, but 
its presence is frequently a decisive fac- 
tor in the effort to obtain an adequate 
public service at reasonable cost. 

One of the more persistent criticisms 
of the competitive device is that it con- 
stantly tends to develop into a program 
of government ownership of private en- 
terprise or that it is in effect a mild form 
of public ownership. But assuming its 
existence, this tendency is objectionable 
only if one feels that public ownership 
is an unsound or undesirable solution of 
the public utility problem, which is the 
subject of the remaining portion of this 
discussion. 


C. Public Ownership 


 perrigint one of our more able politi- 
cal analysts observed that “Like 
children and neurotics, man as a political 
animal lives in a world riddled with bug- 
bears and tabus—a dream-world of sym- 
bols in which the shadows loom far 
larger than the realities they represent.” 
As applied to the public ownership con- 
troversy, this observation is as pertinent 
as it is significant. Despite the fact that 
we live in a country where government 
ownership is a common spectacle, this 
method of public control is still con- 
sidered to be the stepchild of Socialism, 
Communism, or Fascism — depending 
upon the current political aversion 
of the speaker or writer. Social action 
is dictated and controlled by the pract- 
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cal demands of social necessity. Public 
ownership is one method of dealing with 
the public utility problem. 

And with respect to the public utility 
enterprise it is a method which frankly 
recognizes the true “public service” 
character of the functions to be per- 
formed. A recognition of this fact en- 
tails no compromise with the ideals of 
democratic government nor an unwar- 
ranted interference with the prerogatives 
of private enterprise. Limitations of 
both time and space do not permit a 
thorough discussion of the advantages 
and disadvantages of the public owner- 
ship program. Suffice it to indicate that 
there is much to be said on both sides of 
the question and that one should be wary 
of fighting the shadows which “loom 
far larger than the realities they repre- 
sent.” However, a brief consideration 
of the various factors which have caused 
the movement toward government 
ownership in the public utility field raises 
some interesting questions concerning 
its effectiveness as a control device. 


HE first and most significant reason 

for the utilization of the public 
ownership device is the desire to elimi- 
nate the profit motive from the manage- 
ment of public service enterprise. 
Enough has already been said to indi- 
cate the nature of the conflict between the 
interests of the owners of privately 
owned utilities and the interests of the 
consuming public. The desire to secure 
high returns on invested capital is fre- 
quently incompatible with the right of 
the public to obtain indispensable services 
at fair and reasonable rates. The pro- 
gram of government ownership estab- 
lishes a public trusteeship in which the 
profit motive is replaced by or subordi- 
nated to the public service motive among 
those responsible for the management of 
the enterprise. In the past, utility man- 
agement has been conspicuous in its fail- 
ure to recognize the dominant public in- 
terest in the nature of the enterprise and 
the conduct of its affairs. Then, too, 
Private utility operators have consist- 
ently ignored the fact that public authori- 
ties have made substantial contributions 
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to the industry in the nature of free use 
of natural resources and public land, the 
right of eminent domain, protection 
from wasteful competition, and even 
pecuniary gifts and bounties.% The 
movement toward government owner- 
ship has received its chief impetus from 
the constant failure of private manage- 
ment to voluntarily assume this neces- 
sary sense of public trusteeship. 


F  grenee and equally significant rea- 
son for the extension of public 
ownership is the growing public dis- 
satisfaction with existing service policies 
and practices of many utility enterprises. 
The ever-present profit motive has had 
no small part in the development of in- 
adequate service conditions. But many 
other factors have contributed to this 
failure to provide adequate as well as 
widespread utility services. Private 
management frequently is reluctant to 
extend the market for its services over 
wider areas unless there is little risk 
involved in the undertaking. The lack 
of a definite expansion program by many 
utility enterprises has virtually isolated 
large sections of the country from the 
benefits and conveniences of modern 
public service facilities. There are many 
who believe that this restrictive market 
policy has had a tendency to retard the 
economic development and advancement 
of the entire nation. The failure of the 
electric power industry to expand its 
operations and market into rural areas 
was one of the chief reasons for the crea- 
tion of the TVA and its subsequent pro- 
gram of rural electrification.” 

In 1936 only about 11 per cent of the 
farms of the nation had access to an 
electric power system as compared with 
90 per cent in Germany, 50 per cent in 
Scandinavia, 66 per cent in New Zealand, 
and almost 100 per cent in Holland.™ 
Similarly the rise of the codperative tele- 
phone company in the Mid-West was 
symptomatic of the unwillingness of pri- 
vate utility management to expand its 
market into new areas. As previously 
indicated the regulatory device is rather 
ineffectual as a method of requiring the 
utility enterprise to extend the market for 
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its services. The rapid growth of public 
ownership in Western Europe is largely 
explained by the fact that the people had 
more confidence in the ability of local 
governments to provide efficient, ade- 
quate, and widespread service than pri- 
vately owned and operated enterprises. 
So long as private utility management 
conducts its operations in clear recogni- 
tion of the fact that it is in effect carry- 
ing on a public function which govern- 
ment would be compelled to perform if 
private enterprise were unavailable, the 
threat of public ownership will remain 
largely theoretical. 


S hes third reason for the employment 
of the public ownership device re- 
lates to those enterprises which have en- 
tered an era of sharply declining profit- 
ability. In the case of those concerns 
where profits are rapidly approaching 
the vanishing point and new capital can- 
not be attracted to the industry, govern- 
ment is frequently forced to take over 
the whole industry or some of its weaker 
units. Today there is much talk of the 
Federal government taking over the rail- 
roads due to their present precarious 
financial condition. Public authorities 
were faced with a similar situation when 
the turnpike superseded the canals, and 
even later, when the railroads destroyed 
the profitability of the toll-road ven- 
tures. In such situations government 
must first decide whether the service in- 
volved is worthy of continuation. If the 
services have been largely superseded by 
more efficient or less costly substitutes 
there is no particular reason why it 
should be perpetuated even under a sys- 
tem of public operation. 

On the other hand, if the service is 
still necessary to the economic well-being 
or social welfare of the community, gov- 
ernment should not hesitate to save the 
industry from complete or partial dis- 
integration. In this latter situation the 
public authority is generally faced with a 
choice between a system of subsidies or 
outright government operation. With 
the exception of the railroad situation, 
this aspect of the public ownership pro- 
gram is relatively unimportant since its 


utilization. is generally considered to be 
an emergency device rather than a per- 
manent plan of public control. 


F esager reason for resort to the pub- 
lic ownership program involves a 
consideration of the role of government 
as a pioneer in new and untried com- 
mercial fields. Frequently private enter- 
prise is either unwilling or unable to take 
the initiative in supplying services or 
facilities which appear to be necessary to 
the economic or social welfare of the na- 
tion. Under such circumstances govy- 
ernment assumes the burden of develop- 
ing and performing the service in ques- 
tion. The construction of highways, the 
transmission of the mails, the provision 
of educational facilities, and the develop- 
ment of a merchant marine are all ex- 
amples of pioneering government owner- 
ship. Occasionally these enterprises are 
transferred to private hands when they 
become profitable. But more often they 
remain under public operation and as- 
sume every aspect of a traditional gov- 
ernmental function. 

The recent activities of the Federal 
government through such agencies as the 
Reconstruction Finance Corporation, the 
Federal Deposit Insurance Corporation, 
the Home Owners’ Loan Corporation, 
the Federal Housing Authority, the 
Farm Credit Administration as well as 
the Federal Reserve System have given 
rise to much speculation as to whether 
the government will not be eventually 
compelled to establish a national system 
of banking and credit institutions to re- 
place private enterprise in these fields. It 
is significant to note that when govern- 
ment assumes the role of pioneer or risk 
bearer there is seldom any objection on 
the part of private enterprise. Yet it 
must be recognized that the same funda- 
mental principles of public ownership 
are involved whether the government 
operates a postal system or an electric 
power system. 


BO Be preceding analysis of the causes 
and reasons for the rise of the 
movement toward public ownership 
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would appear to indicate that as a method 
of control it avoids many of the defi- 
ciencies of the regulatory process. This 
is particularly true with respect to the 
subordination of the profit motive and the 
elimination of judicial supervision 
especially in the direction of rate making. 
Public ownership avoids many of the 
shortcomings of administrative regula- 
tion by bridging over the constant clash 
of conflicting interests—between con- 
sumer and investor, between the courts 
and administration, between managerial 
initiative and administrative restrictions, 
and above all others between the public 
interest and rugged individualism. But 
from these observations it is not meant 
to imply that government ownership is 
by any means the perfect instrument of 
social control. As a universal method 
for solving the public utility problem it 
carries its own more or less serious de- 
ficiencies. As in the case of the competi- 
tive device, future interpretations of 
the Fifth and Tenth Amendments to the 
Constitution may prevent the Federal 
government from utilizing a program of 
public ownership as a general method 
of control, just as a more restricted con- 
struction of the Fourteenth Amendment 
may prohibit state and local governments 
from employing a similar method to ac- 
complish the same objective.1 
Moreover, the transition from private 
enterprise to public ownership may in- 
volve the creation of new problems which 
have their origin in the traditional short- 
comings of government institutions such 
as: the lack of commercial or industrial 
experience ; disunity of management due 
to an excess of democratic controls ; ex- 
ternal financial supervision ; questionable 
accounting practices; inflexibility of or- 
ganization and procedure; inadequately 
managed public relations, and the pres- 
ence of political influences. Many of 
these problems are remedial and may be 
solved by the re-vamping of administra- 
tive organizations under the guidance of 
an enlightened public opinion. Others 
are more deep-rooted and involve a 
fundamental change in the science of 
government. With respect to these prob- 
lems the British experiments in the pub- 


281 


lic ownership of public utilities is of vital 
interest to those who scan the horizon in 
a constant search for new methods to 
replace timeworn instruments of social 
regulation. 


Ls the Federal government and 
various state authorities in this 
country have been reshaping and im- 
proving the regulatory device, Great 
Britain has blazed new trails in the inau- 
guration of a vast program of public 
ownership experiments in the public 
utility field. Up to the present time gov- 
ernment ownership in England has been 
applied to approximately 60 per cent of 
the electrical distribution, 40 per cent of 
the gas supply, 80 per cent of the local 
transport system, including railways, 
subways, trams, and busses, 90 per cent 
of the water supply, and to the entire 
radio broadcast system. The studies of 
Professor Marshall Dimock of the Uni- 
versity of Chicago! and Terence 
O’Brien of England! relating to some 
of these experiments are outstanding 
contributions to our knowledge and un- 
derstanding of this development. 

The British program is built around 
three fundamental ideals or assumptions : 
first, that responsible administration is 
superior to regulation as a method of 
social control; second, that voting stock- 
holders and speculative profits are un- 
desirable elements in the public utility 
enterprise; and third, that the officers 
of the public utility are trustees of the 
public interest. Relying upon these 
basic principles, two somewhat different 
but highly effective organizations have 
been developed to meet these new de- 
mands—the public utility trust and the 
mixed undertaking. 


HE significant features of the pub- 

lic utility trust are the following: 
Its organization is corporate in form and 
monopolistic in character. The stock is 
held by the general investing public, al- 
though they possess no voting rights by 
virtue of such ownership. The earnings 
of the trust are fixed by statute, being 
limited to from three to five per cent of 
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the capitalization ; its stock thus assum- 
ing the characteristics of a bond with a 
fixed and guaranteed interest rate. Ex- 
cess earnings beyond the statutory rate 
are generally utilized to effectuate rate 
reductions, although in some instances 
they are transferred to the government 
Treasury. The latter alternative, how- 
ever, is adopted only when the public 
authority has granted unusual benefits to 
the trust such as broadcasting privileges. 
Sinking-fund requirements are fre- 
quently established whereby the stock 
may be retired at periods varying from 
twenty to sixty years. The flotation of 
additional securities is subject to the ap- 
proval of the Treasury. Although peri- 
odic audits are required by statute, the 
government may demand a special audit 
at any time. 

The directors of the corporation are 
usually designated as “trustees” and are 
appointed by the government. The trus- 
tees are selected primarily on the basis 
of their ability and interest in public 
affairs regardless of their political affilia- 
tions. It is expected that the trustees will 
represent and protect the interests of the 
four groups primarily concerned with 
the enterprise — consumer, investor, 
labor, and government. Selected by the 
trustees, the managerial function is 
vested in a general manager, who has 
considerable discretion in the organiza- 
tion and development of internal policies. 
The salaries of the trustees and manager 
are established by statute and the em- 
ployees are subject only to the more de- 
sirable features of the Civil Service Law. 


GP Trew inter-relation between the gov- 
ernment and the corporation is one 
of the most significant aspects of the pub- 
lic utility trust. The British practice has 
followed the policy of relative independ- 
ence by placing the trust in a position 
of semi-autonomy. The Minister, whose 
department activities are most closely as- 
sociated with the function of the utility 
trust, is charged with an ex officio re- 
sponsibility in relation to its operations 
and activities. The Minister merely ex- 
ercises a general power of surveillance 
and a reserved authority to investigate ; 
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but he has no power to interfere with the 
managerial policy of the trust. In these 
respects the Minister merely acts as an 
advisory connecting link between the 
legislative body and the trustees. In Par- 
liament he may be questioned on mat- 
ters of policy involving fundamental 
issues, but answers and explanations are 
in his discretion. 

The outstanding examples of the Brit- 
ish public utility trust are the London 
Passenger Transport Board, the Central 
Electricity Board, and the British Broad- 
casting Corporation—each of which vary 
only slightly from the pattern set forth 
above. It should be noted in passing that 
the essential distinction between the 
American public corporation and the 
British trust lies in the fact that in the 
case of the former organization the gov- 
ernment holds the stock while in the 
case of its British counterpart the stock 
is held by the public although they pos- 
sess no voting privileges. 


P ayenssig the mixed undertaking has 
points in common with the public 
utility trust such as its corporate form 
and monopolistic position, the two or- 
ganizations are strikingly different. The 
mixed undertaking is essentially a joint 
adventure in which government and pri- 
vate investors are joined to conduct a 
public utility enterprise. The ownership, 
management, and profits are divided be- 
tween the government and _ private 
interests, in proportion to the amount of 
capital which each has contributed to 
the undertaking. The government owns 
a portion of the stock issued, elects or 
appoints some of the executives, and 
decides controversies arising between 
government and private directors. In 
these respects it is a codperative enter- 
prise in which the public and private in- 
terests are safeguarded through a series 
of managerial checks. ; 

The proportion of government partici- 
pation varies in those countries where 
the mixed undertaking is utilized — in 
France it is fixed by law at 40 per cent, 
in Germany it is usually above 50 per 
cent, and in Great Britain the percentage 
is dependent upon the type of enterprise 
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involved. But in each instance the gov- 
ernment reserves the right to veto any 
action arising out of fundamental dis- 
agreements between government and pri- 
vate representatives. Due to the remark- 
able success of the public utility trust 
and the newest of the mixed enterprise, 
only a few undertakings are to be found 
in Great Britain. The outstanding Brit- 
ish examples of this organization are the 
Manchester Ship Canal, the Southamp- 
ton Harbor Board, and the Anglo-Per- 
sian Oil Company.! On the European 
continent the mixed undertaking is 
spreading with unusual rapidity due 
chiefly to the limited resources of those 
nations. 


COMPARISON of the relative advan- 

tages of these two methods of pub- 
lic ownership gives rise to much uncer- 
tainty as to the problem of choice. 
On the one hand, the mixed undertaking 
permits government to participate in the 
operation and management of the utility 
enterprise with a minimum expenditure 
of public funds. This is frequently a most 
important consideration. The extent of 
participation may be varied in accord- 
ance with the needs of the enterprise 
and the public interest involved. As a 
solution to the American railroad prob- 
lem the mixed undertaking presents 
some interesting possibilities. Further- 
more, the organization of the mixed 
enterprise allows the freedom and inde- 
pendence of managerial initiative which 
most governmental institutions are said 
to lack. However, the potential power of 
government veto with regard to matters 
of fundamental disagreement may serve 
as a serious check on the development 
of independence and initiative. 

Finally, the mixed undertaking offers 
some unique advantages as an effective 
method of public control. The represent- 
atives of the government are familiar 
with the details and operations of the 
enterprise since they are a part of its 
organization. Due to this association, 
government is able to obtain any infor- 
mation it requires and is placed in a posi- 
tion where it may readily control or even 
Supervise capitalization, accounting 
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practices, profits, and earnings as well 
as service standards. The potentialities 
of this method of control will probably 
be fully appreciated only by the admin- 
istrative official who has been literally 
bound, tied, and gagged in his attempt 
to obtain necessary information from 
private management. 


N the other hand, the public utility 

trust possesses some significant ad- 
vantages over both the mixed undertak- 
ing and the American public corporation. 
In the first place, the trust is semi- 
autonomous; government interference 
with managerial initiative is reduced to 
a bare minimum once the organization 
has been established. In the second place, 
the elimination of the profit motive effect- 
ively removes another source of trouble 
which could still arise in connection with 
the mixed enterprise. In the third place, 
it is the only method of public ownership 
which makes no compromise with the 
fundamental postulate that the function 
of the public utility enterprise is pre- 
dominantly public in character. The 
sense of public trusteeship is its outstand- 
ing characteristic. 


* * * 
CoNCLUSION 


B* way of conclusion the following 
general observations may be made 
regarding the choice of control devices. 
In America administrative regulation as 
a method of public utility control is on 
trial as it has never been before. Unless 
the antagonisms and conflicting interests 
can be eliminated from the regulatory 
process, the movement toward alternative 
methods including social ownership is 
certain to be given greater impetus. Pri- 
vate utility management is in a crucial 
position to make regulation effective if 
it is so inclined. The denial of the profit 
motive as a dominant factor in the 
operation of the enterprise, the develop- 
ment of a spirit of codperative effort 
and understanding between management 
and the administrative commission, and 
an enduring sense of public trusteeship 
—all of these represent the initial steps 
which must be taken to render the regula- 
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tory device an effective and desirable 
instrument of public control. 

The principal lesson to be learned 
from the recent experiments in public 
ownership is that the effectiveness of any 
program of social control must depend 
in the last analysis upon good adminis- 
tration. The public utility problem in 
whatever form it is found is primarily 
a question of distributing controls. The 
locus of ownership is merely an inci- 
dental aspect of the entire problem. Gov- 
ernment is only forced to resort to 


extreme measures when its normal in. 
struments of authority are dulled by con. 
stant impact with powerful resistance 
and deep-rooted hostility. When the use 
of sharper and more effective tools of 
political authority become necessary, new 
problems of administration and protec. 
tion are bound to follow. The reconcilia- 
tion of these new concepts of public in- 
terest with the older political ideals of 
freedom and individual initiative is one 
of the most urgent tasks facing demo- 
cratic government today. 
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A Utility’s Duty to Labor and to Technology 


ge Boyce has been directed (by the FCC majority) at 
the telegraph companies for not effecting further reduc- 
tions in operating expenses through the adoption of labor-saving 
devices in the form of new and available inventions. In this 
day, when everyone is confronted with the social effect of 
technological trends, it does not appear just, either to the public 
or to the telegraph ‘employees, for the government regulatory 
body to insist upon the adoption of new inventions in advance 
of a normal evolutionary social-economic trend, particularly 
when the disadvantages of forcing labor displacement may 
be greater than the advantages of lowering the operating ex- 


penses of the telegraph carriers.’ 


—EXCERPT from dissenting opinion of Commis- 
sioner T. A.'‘M. Craven in the Telegraph Rate Cases. 
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ROCHESTER TELEPHONE CORP. v. UNITED STATES 


UNITED STATES DISTRICT COURT, W. D. NEW YORK 


Rochester Telephone Corporation 


v. 


United States et al. 


(23 F. Supp. 634.) 


Statutes, § 12 — Interpretation — Reports of legislative commitiees. 
1. The reports of the committees of Congress may be consulted to find 
the congressional intent, p. 115. 


Intercorporate relations, § 14.1 — Related companies — What constitutes control 
— Federal Communications Act. 


2. The word “control” as used in a provision of the Communications Act of 
1934, exempting from Commission regulation telephone companies engaged 
in interstate or foreign communication solely through physical connection 
with the facilities of another carrier, not directly or indirectly controlling 
or controlled by or under direct or indirect common control with such 
carrier, is to be broadly construed, and when broadly used “control” may 
embrace every form of control, actual or legal, direct or indirect, negative 
or affirmative, p. 115. 


Statutes, § 19 — Strict construction — Exceptions. 


3. Exceptions in statutes must be strictly construed and limited to objects 
fairly within their terms, since they are intended to restrain or except that 
which otherwise would be within the scope of the general language, and 
a company seeking to avail itself of the benefit of such an exception must 
bring itself within the exception, p. 115. 


Intercorporate relations, § 14.1 — What constitutes corporate control. 
4. Lack of control of one corporation by another is not shown by the fact 
that ownership of voting stock by the second corporation is insufficient 
without the aid or consent of voting trustees to exercise an 80 per cent 
vote of the common stock necessary for action on major corporate matters, 
although it is argued that the power and control possessed by the second 
corporation is negative or a veto power, p. 117. 


Appeal and review, § 28.1 — Findings by Federal Communications Commission 
— Conclusiveness. 

5. The court, in reviewing an order of the Federal Communications Com- 
mission directing a telephone company to comply with certain orders of 
the Commission on the ground that it is subject to supervision because it 
is controlled by an interstate corporation, is obliged to accord proper weight 
to the findings of the Commission, which conducted hearings and heard 
argument on the questions involved, p. 119. 
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UNITED STATES DISTRICT COURT 


S™ in Federal court to set aside an order of the Federal 

Communications Commission directing a telephone cor- 

poration to comply with certain orders of the Commission; 
orders sustained. 


APPEARANCES: T. Carl Nixon, At- 
torney for petitioner, Justin J. Doyle, 
of Counsel; Hampson Gary, General 
Counsel for Federal Communications 
Commission, James A. Kennedy, As- 
sistant General Counsel, and Eliza- 
beth C. Smith, Assistant Counsel ; 
Robert M. Cooper, Special Assistant 
to the Attorney General; Thurman 
Arnold, Assistant Attorney General, 
and Wendell Berge and John J. Abt, 
Special Assistants to the Attorney 
General. 

Before Martin T. Manton, Circuit 
Judge, and John Knight and Harold 
P. Burke, District Judges, constitut- 
ing a statutory court convened pur- 
suant to the provisions of § 402 (a) 
of the Communications Act (48 Stat. 
1093 ; 47 USCA § 402 (a)). 


Manton, Circuit Judge: This suit 
is brought to set aside on order of the 
Federal Communications Commission 
which directs petitioner to comply 
with certain orders of the Commis- 
sion. 47 USCA § 402(a). The 
United States is made a party (§ 211 
of the Judicial Code; 28 USCA 
§ 48). The petitioner maintains that 
it is not subject to such supervision be- 
cause of § 2(b) (2) of the Com- 
munications Act of 1934 (48 Stat. 
1064; 47 USCA § 152(b) (2) ) which 
provides: “Subject to the provisions 
of § 301, nothing in this chapter shall 
be construed to apply or to give the 
Commission jurisdiction with respect 
to (2) any carrier engaged in 
24 P.U.R.(N.S.) 


¥ 


interstate or foreign communication 
solely through physical connection 
with the facilities of another carrier 
not directly or indirectly controlling 
or controlled by, or under direct or in- 
direct common control with such car- 
rier ; except that §§ 201 to 205 of this 
act, both inclusive, shall, except as oth- 
erwise provided therein, apply to car- 
riers described in clause (2).” By 
§ 402(a) “the provisions of the act 
of October 22, 1913 (38 Stat. 219) 
relating to the enforcing or setting 
aside of the orders of the Interstate 
Commerce Commission” are appli- 
cable to suits to enforce or set aside 
any order of the Commission under 
the Communications Act. 

Between July 20, 1934, and Sep- 
tember 13, 1934, the Communications 
Commission promulgated general or- 
ders Nos. 1, 2, 3, 5, 6, 6a, and 9 
which required telephone carriers sub- 
ject to its jurisdiction to report infor- 
mation regarding their operations and 
corporate structure to the Commis- 
sion. Petitioner failed to comply with 
these orders and ultimately, after no- 
tice and a hearing, was classified by 
the Commission as a wire telephone 


‘carrier subject to all common carrier 


provisions of the Communications Act 
and therefore subject to all general 
orders of the Commission applicable 
to such carriers. 

The questions presented are: (1) 
what type of influence and control 
Congress intended to include by the 
phrase “directly or indirectly 
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controlled by” as used in § 2(b) (2) 
of the act; and (2) whether the peti- 
tioner is directly or indirectly con- 
trolled by the New York Telephone 
Company within the same section. 
Section 2(a) makes all carriers en- 
gaged in interstate or foreign com- 
merce by wire or radio, subject to the 
provisions of the act. But § 2(b) 
(2) exempts petitioner from the Com- 
mission’s jurisdiction if it is engaged 
in interstate and foreign communica- 
tions solely through physical connec- 
tion with the facilities of another car- 
rier and is not directly or indirectly 
controlled by such other carrier. Pe- 


titioner is concededly engaged in inter- 
state and foreign communications sole- 
ly by wire through its physical con- 
nections with the facilities of the New 
York Telephone Company, and the 
latter is a carrier subject to the juris- 


diction of the Communications Com- 
mission. 

[1,2] It is essential to find what 
meaning Congress intended by the 
use of the word “control” in the stat- 
ute. The report of the committees of 
Congress may be consulted to find the 
congressional intent. Woodward v. 
De Graffenried (1915) 238 U. S. 284, 
59 L. ed. 1310, 35 S. Ct. 764; Lapina 
v. Williams (1914) 232 U. S. 78, 58 
L. ed. 515, 34S. Ct. 196. From these 
Teports it is clearly indicated that Con- 
gress intended “control” as used in the 
statute to be broadly construed. In 
House Report 1850, 73 Cong., Sec- 
ond Session, pp. 4, 5, it is stated: 

“No attempt is made to define ‘con- 
trol” since it is difficult to do this 
without limiting the meaning of the 
tem in an unfortunate manner. 
Where reference is made to control the 
intention is to include actual control 
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as well as what has been called legally 
enforceable control.” 

Congress has recognized the fact 
that there are many ways in which 
actual control may be exerted, such as 
stock ownership, leasing, contract, and 
agency. Congress also realized that 
control may be exercised “through 
ownership of a small percentage of the 
voting stock of the corporation, ei- 
ther by the ownership of such stock 
alone or through such ownership in 
combination with other factors.” 
Broadly used, “control” may embrace 
every form of control, actual or legal, 
direct or indirect, negative or affirma- 
tive. And in Natural Gas Pipeline Co. 
v. Slattery (1937) 302 U. S. 300, 307, 
82 L. ed. —, 21 P.U.R.(N.S.) 255, 
259, 58 S. Ct. 199, the court said: 

“We have not said, nor do we per- 
ceive any ground for saying, that the 
Constitution requires such an inquiry 
to be limited to those cases where com- 
mon control of the two corporations is 
secured through ownership of a ma- 
jority of their voting stock. We are 
not unaware that, there are 
other methods of control of a corpora- 
tion than through such ownership. 
Common management of corporations 
through officers or directors, or com- 
mon ownership of a_ substantial 
amount, though less than a majority 
of their stock, gives such indication of 
unified control as to call for close 
scrutiny of a contract between them 
whenever the reasonableness of its 
terms is the subject of inquiry.” 

[3] Since provisos and exceptions 
in statutes are intended to restrain or 
except that which otherwise would be 
within the scope of the general lan- 
guage, they must be strictly construed 
and limited to objects fairly within 
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their terms. The petitioner must 
bring itself within this exception. 
Schlemmer v. Buffalo, R. & P. R. Co. 
(1907) 205 U. S. 1, 51 L. ed. 681, 27 
S. Ct. 407; Ross v. Duval (1839) 13 
Pet. 45, 10 L. ed. 51. 

Usually the management of corpo- 
rate affairs is vested in the stockhold- 
ers and where a majority of the vot- 
ing stock is owned by another corpora- 
tion, the control of the first company 
resides there. It may not be disputed 
that a minority stockholder can exer- 
cise strong influence and even control 
over the affairs of a corporation. See 
United States v. Union P. R. Co. 
(1912) 226 U. S. 61, 57 L. ed. 124, 
33:5, Cx, 33. 


The petitioner was incorporated 


February 14, 1920, for the purpose of 
acquiring and consolidating the prop- 
erties of the New York Telephone 


Company in the Rochester territory 
and the Rochester Telephone Com- 
pany. The petitioner took over the 
properties of both at an appraised val- 
uation, approved by the New York 
Public Service Commission, in ac- 
cordance with the provision of a re- 
organization agreement. The Roch- 
ester Telephone Company’s valuation 
was fixed at $1,600,000, subject to a 
bonded indebtedness of $1,058,000, 
which amount was paid with bonds is- 
sued by the petitioner for that purpose ; 
these bonds have been retired. The 
properties of the New York Tele- 
phone Company in the Rochester ter- 
ritory were valued at $4,814,000 and 
were paid for by petitioner with its 
present second preferred stock. The 
petitioner was authorized to capitalize 
its investment at $7,000,000 and to is- 
sue 70,000 shares of stock at a par val- 
ue of $100 per share consisting of 
24 P.U.R.(N.S.) 


1,000 shares of common (full vot. 
ing) stock and 69,000 shares of 5 
per cent cumulative preferred stock. 
It began its operations August 1, 192}, 
In March, 1926, it was authorized to 
increase its capitalization to $12,000- 
000 and to issue 50,000 shares of 6 to 
63 per cent cumulative preferred stock 
with a par value of $100. This was 
classified as first preferred stock and 
the original preferred stock was re. 
classified as second preferred stock 
Of the 120,000 shares of capital stock 
thus authorized, only 71,966 shares 
with a total par value of $7,196,000 
have been issued and are now ott- 
standing. Six hundred and sixty-five 
shares or 66.5 per cent of the common 
stock which carries full voting rights 
is deposited in a voting trust in ac- 
cordance with the preorganization 
agreement with the New York Tele- 
phone Company, and Fred C. Good- 
win owns all the voting trust certif- 
cates issued on the deposited shares; 
335 shares or 33.5 per cent of the com- 
mon stock and 48,140 shares (all) of 
the second preferred stock are now 
owned by the New York Telephone 
Company, and 22,826 shares of the 
first preferred stock and bonds in the 
amount of $6,238,000 are outstanding 
and in the hands of the public. Thus 
67 per cent of all issued and outstand- 
ing capital stock of the petitioner is 
owned by the New York Telephone 
Company. While the common stock 
is designated as “voting stock,” its 
majority voting power is limited by 
the certificate of incorporation provid- 
ing that in all major matters other 
than those that may be classified as 
routine business and including such 
matters as increase or reduction of 
capital stock, the issuance of preferred 
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stock other than that provided in the 
certificate and the alteration or 
amendment of the certificate will not 
become effective unless concurred in 
by an affirmative vote of 80 per cent 
of the outstanding common stock. It 
is provided that the second preferred 
stock shall have ‘equal voting power” 
with the common stock but cannot 
vote for the election of directors or 
the adoption or amendment of by- 
laws, unless or until there is a default 
in the payment of dividends on the 
second preferred, in which event it 
shall have full voting power. The 
publicly owned first preferred stock 
neither has nor can acquire any voting 
rights or privileges. The second pre- 
ferred stock is entitled to priority over 
common stock to the full extent of its 
par value upon the distribution of as- 
sets of the corporation or in the event 
of insolvency or dissolution. Both 
the common and second preferred 
stock are limited to 5 per cent dividends 
but share equally in any extra divi- 
dends up to 3 per cent and, in case of 
dissolution or sale, share equally in 
the assets remaining after the pay- 
ment to all stockholders of the full 
amount of their stock at par value. 
The second preferred stock is not 
redeemable but the first preferred stock 
may be redeemed at any time on any 
dividend payment date at 10 per cent 
above par plus unpaid accumulated 
dividends. 

[4] The annual dividend require- 
ment on the outstanding stock 
amounts to $389,069, and the peti- 
tioner has a surplus of approximately 
$1,298,490 from which it appears that 
there is little chance of a default for a 
period of years. It is further argued 
that it is not likely there will be any 
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occasion requiring the 80 per cent 
vote or consent of all common stock- 
holders for the reason that approxi- 
mately $6,000,000 of the authorized 
preferred stock and bonds have not 
been issued and these may be issued by 
the petitioner at any time without fur- 
ther authority or consent of the New 
York Telephone Company. But it is 
admitted that occasion has arisen in 
the past requiring an 80 per cent vote. 
It is argued that even though one- 
third of the common stock and all of 
the second preferred stock is held by 
the New York Telephone Company, 
it is not vested with power to control 
because none of the voting trustees 
who control two-thirds of the com- 
mon stock nor the New York Tele- 
phone Company can at any time ex- 
ercise an 80 per cent vote of the com- 
mon stock without the aid or consent 
of the other. From this it is argued 
that such power and control as the 
New York Telephone Company may 
possess is negative or a veto power 
which is equally possessed by both 
parties and enables either to block the 
other on any major proposal which 
might arise and consequently the New 
York Telephone Company has no 
such control over the petitioner as is 
contemplated within § 2 (b) (2) of 
the Communications Act, 47 USCA 
§ 152 (b) (2). Such argument, 
however, does not advance the peti- 
tioner. 

The preincorporation agreement, 
under which the consolidation became 
effective, provided that three persons, 
Fuller, McCanne, and Zoller, were to 
be employed at a fixed compensation 
to render services essential to the con- 
solidation of the properties which in- 
cluded using their best efforts to ef- 
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fect the sale and conveyance of all the 
properties of the old Rochester Tele- 
phone Company to the new Rochester 
Telephone Corporation (petitioner) ; 
bringing about the incorporation of 
the petitioner; securing the approval 
of the Public Service Commission of 
New York to schedules of rates as 
specified in the agreement ; purchasing 
665 shares of common stock of a to- 
tal of 1,000 authorized shares; and 
presenting to the New York Tele- 
phone Company satisfactory proof of 
the performance of these services in 
return for which the company would 
pay $70,000 upon the express stipula- 
tion, however, that $66,500 of this 
amount was to be used by the three 
above-named individuals in the pur- 
chase of the 665 shares of common 
stock. These 665 shares of common 
eventually came into the possession 


and control of Goodwin and although 
he is the owner of the voting trust cer- 


tificates covering all the common 
stock of the petitioner except that 
owned by the New York Telephone 
Company, the stock is still deposited 
under a trust agreement which expired 
August 1, 1936, but which it is said 
will be renewed for another 10-year 
period. It was the New York Tele- 
phone Company which imposed the 
condition of a voting trust agreement 
in the preorganization agreement. 
Five of the original nine incorpora- 
tors were prominent citizens of Roch- 
ester but none received any stock. Of 
the fifteen members of the board of 
directors, ten, including Goodwin, are 
prominent citizens of Rochester and 
no one except he has any voting stock, 
and they serve on the board of direc- 
tors merely as a matter of civic in- 
terest. 
24 P.U.R.(N.S.) 


The policies of the petitioner are 
governed by the board of directors 
and the executive committee consist. 
ing of five directors, three of whom 
are named by the voting trustees and 
two by the New York Telephone 
Company. Provision is made in the 
articles of incorporation for cumula- 
tive voting in the election of directors 
and executive committee members to 
insure the New York Telephone Conm- 
pany representation roughly _propor- 
tionate to its holdings of common. 

The petitioner acquired all the prop- 
erties, both real and personal, of both 
the old companies located in the pre- 
scribed territory including exchanges, 
connecting lines, and equipment, ex- 
cept the toll switchboards and through 
toll lines owned by the New York 
Telephone Company. It owns and 
operates switchboards for both local 
and toll service to all points of opera- 
tion within its territory except in the 
city of Rochester where it has no toll 
board although it has seven otherwise 
completely equipped switchboard ex- 
changes. Petitioner, having no lines 
crossing state boundaries, uses the fa- 
cilities of the New York Telephone 
Company in its extraterritorial and 
interstate traffic. These facilities are 
arranged and paid for on a per mes- 
sage basis. 

The Commission could find, as it 
did, that through stock ownership and 
as a dominant financial factor in the 
petitioner’s organization taken to 
gether with the above contractual ar- 
rangements, the New York Telephone 
Company has power to control the pe- 
titioner. The plan providing for the 
organization and incorporation, elec 
tion of directors, and placing the com- 
mon stock in a voting trust gave con 
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trol directly and indirectly to the New 
York Telephone Company. 

[5] Weare obliged to accord prop- 
er weight to the findings of the Com- 
mission which conducted hearings and 
heard argument on the questions in- 
volved. St. Joseph Stock Yards Co. 
y, United States (1936) 298 U. S. 
38, 80 L. ed. 1033, 14 P.U.R.(N.S.) 
397, 56 S. Ct. 720; Manufacturers R. 
Co. v. United States (1918) 246 U. 
S. 457, 62 L. ed. 831, 38 S. Ct. 383. 
The determination of the Commission 
under the proof here is binding upon 


sion v. Illinois C. R. Co. (1910) 215 
U. S. 452, 54 L. ed. 280, 30 S. Ct. 
155; Interstate Commerce Commis- 
sion v. Union P. R. Co. (1912) 222 
U. S. 541, 56 L. ed. 308, 32 S. Ct. 
108 ; Florida v. United States (1934) 
292 U.S. 1, 78 L. ed. 1077, 4 P.ULR. 
(N.S.) 498, 54 S. Ct. 603. The pe- 
titioner does not come within the ex- 
ception of the statute as set forth in 
§ 2(b)(2) and since counsel have 
stipulated that a final decree may be 
entered upon our determination, judg- 
ment will be entered for the respond- 
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Lone Star Gas Company 


v 


State of Texas et al. 


[No. 313.] 
(— U. S. —, 82 L. ed. —, 58 S. Ct. 883.) 


Interstate commerce, § 79 — Rate powers of state Commission — Wholesale nat- 
ural gas company — Use of facilities located in other states. 


1. An order of a state Commission fixing intrastate rates of a wholesale 
natural gas company by treating the company’s property as an integrated 
operating system and making its findings as to value, expenses, and reve- 
nues accordingly does not violate the constitutional rights of the company 
under the commerce clause of the Constitution, although about 11 per cent 
of the gas is brought in from another state and about 17 per cent is 
transported into another state and back into the state without interruption, 
where all gas is commingled and sold to affiliated distributing companies 
within the state, p. 127. 


Interstate commerce, § 79 — Rate powers of state Commission — Natural gas 
system. 

2. A state Commission is entitled to ascertain and determine what is a 

reasonable charge for natural gas supplied to consumers within the state 

by an organization consisting of an interstate gas production and trans- 

mission company and affiliated distributing companies operating within the 
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state, and sales and deliveries of gas to the distributing companies must 
be regarded as an essential part of the intrastate business in the conduct 
of which the production company and the distributing companies are virtual 
departments of the same enterprise, p. 127. 


Interstate commerce, § 8 — What constitutes intrastate facilities — Pipe-line 
crossing portion of other state. 
3. The fact that a natural gas pipe line leading from production properties 
in a state to distributing points in the same state cuts across a corner of 
another state does not make the line any the less a part of the system 
serving gas to communities within the state, p. 127. 


Valuation, § 255 — Property included — Pipe lines passing through other state. 
4. The value of a natural gas pipe line leading from production properties 
in the state to distributing points in the same state, but cutting across a 
corner of another state, is properly included in the rate base of a gas pro- 
duction and transmission company distributing gas to affiliated distributing 
companies within the state, p. 127. 


Appeal and review, § 34 — Commission rate order — Basis for attack — Con- 
sistency with theory adopted by Commission — Integration of utility 
system. 

5. A requirement that a natural gas production and transmission company 
attacking a Commission intrastate rate order as confiscatory make a proper 
segregation of interstate and intrastate properties and business in order 
to sustain its burden of proof is erroneous when the Commission has, in 
fixing rates, treated the company’s property as an integrated operating sys- 
tem and made its findings as to value, expenses, and revenues accordingly, 


p. 129. 


Appeal and review, § 53 — Grounds for reversal — Futile attempt at proof — 
Issue not required to be proved — Segregation of business. 

6. A determination of a trial court that a rate fixed for intrastate service 
of an interstate natural gas company was confiscatory cannot properly be 
set aside by the application of an untenable standard of proof relating 
to segregation of the business, and in disregard of the evidence which has 
been appropriately addressed to the Commission’s findings, even though 
the company, in response to the state’s pressure, has made a futile attempt 
to meet the untenable standard of proof, p. 129. 


(Brack, J., dissents.) 
[May 16, 1938.] 
Eater from judgment of state court setting aside judgment 
of trial court which held invalid a state Commission order 


establishing rates for a natural gas production and transmission 
company; reversed and remanded, For state court decision, see 


11 P.U.R.(N.S.) 283, 86 S. W. (2d) 484. 


sd 
APPEARANCES: Charles L. Black, Lange, of Laredo, Texas, argued the 
of Austin, Texas, and Marshall New- cause for appellees. 
comb, of Dallas, Texas, argued the Mr. Chief Justice HUGHES delivered 
cause for appellant; Alfred M. Scott, the opinion of the Court: The Rail 
of Austin, Texas, and Edward H. road Commission of Texas brought 
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this action, under Art. 6059 of the 
Revised Civil Statutes of Texas, to 
enforce the Commission’s order of 
September 13, 1933, prescribing the 
rate for domestic gas supplied by 
appellant, Lone Star Gas Company, 
to distributing companies in Texas. 
The rate was fixed at not to exceed 32 
cents per thousand cubic feet instead 
of the existing charge of 40 cents. 
The district court of Travis county, 
upon the verdict of a jury finding the 
prescribed rate to be unreasonable, de- 
nied relief and enjoined the Commis- 
sion and the state officials from en- 
forcing the Commission’s order. The 
court of civil appeals reversed the 
judgment and held the order to be 
valid. (1935) 11 P.U.R.(N.S.) 283, 
86S. W. (2d) 484. Rehearing was 
denied. 86 S. W. (2d) 506. The 
supreme court of the state refused 
writ of error and the case comes here 
on appeal. 

Appellant, a Texas Corporation, 
operates about 4,000 miles of pipe 
lines located in Texas and Oklahoma 
through which it transports natural 
gas to the “city gates” of about 300 
cities and towns in those states and 
sells and delivers the gas in wholesale 
quantities to distributing companies. 
The latter companies, with two excep- 
tions, are affiliated with appellant, be- 
ing subsidiaries of the same parent 
corporation. One of appellant’s pipe 
lines extends from a gas field in 
Wheeler county, Texas, a part of the 
Texas Panhandle field, crosses the 
southwestern corner of Oklahoma, is 
tapped for gas delivered at Hollis, Ok- 
lahoma, and returning into Texas 
Tuns generally in a southeasterly di- 
rection to various Texas points. At 
Oklaunion, Texas, the line is tapped 
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by a branch line which extends north- 
ward into Oklahoma and supplies cer- 
tain cities in that state. At Petrolia, 
Texas, the line is joined by lines com- 
ing from Oklahoma. 

The Commission dealt solely with 
the rate for the gas delivered in Tex- 
as. This consisted (1) of gas pro- 
duced or purchased in Texas and 
transported and delivered entirely 
within that state, being upwards of 70 
per cent of the total ; (2) that produced 
or purchased in Oklahoma and trans- 
ported through appellant’s lines into 
Texas which, on appellant’s calcula- 
tion, amounted at the average of the 
5-year period 1929-1933 to about 11 
per cent of the total; and (3) that 
produced or purchased in the Pan- 
handle field in Wheeler County, Tex- 
as, amounting on the same computa- 
tion to about 17 per cent of the total. 

The Commission gave a full hear- 
ing in which appellant participated. 
The Commission treated appellant’s 
properties as an integrated system, 
and in that way “considered the Okla- 
homa properties and operations and 
the effect thereof on the revenues and 
expenditures within Texas,” fixing 
the rate “for application within the 
jurisdiction of Texas.” Appellant 
made no objection to that course. The 
Commission determined the rate base 
as of December 31, 1931, at $46,246,- 
617.53, being $4,674,285.91 for pro- 
duction properties and $41,572,331.62 
for transmission properties. The Com- 
mission considered appellant’s reve- 
nues and expenses for a 6-year period, 
1927 to 1932, and made the rate on 
the basis of 6 per cent as a minimum 
fair rate of return. 

Appellant brought suit in the Fed- 
eral court, attacking the rate on con- 
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stitutional grounds, but that court 
stayed its proceedings when the pres- 
ent action was brought by the Com- 
mission. In this action appellant first 
submitted pleas to the jurisdiction of 
the state court, and pleas in abatement, 
which were overruled. In its answer 
appellant attacked the rate order upon 
the grounds (1) that transportation 
and sales to local distributing compa- 
nies through high pressure lines “of 
gas produced in Wheeler county, Tex- 
as, and transported into and through 
Oklahoma and back into Texas with- 
out interruption” constituted inter- 
state commerce, and that the order 
violated the commerce clause of the 
Federal Constitution; and that the 
same was true of the gas produced or 
purchased by appellant in Oklahoma 
and transported in high pressure lines 
to Texas for sale and delivery there; 
and (2) that the prescribed rate was 


confiscatory and repugnant to the due 


process clause of the Fourteerth 
Amendment. 

The trial on the merits, before a 
jury, was begun on June 11, 1934, 
and was entirely de novo. The state 
introduced in evidence the Commis- 
sion’s order (to which appellant un- 
successfully objected as being void in 
its entirety because applicable to its 
interstate business), the stay or order 
granted by the Federal court, and a 
stipulation that the prescribed rate had 
not been put into effect. The record 
of evidence before the Commission 
was offered but was not received. On 
this formal proof the state rested. Ap- 
pellant moved for a directed verdict 
which was denied and appellant then 
went forward with its evidence. The 
report and findings of the Commis- 
sion upon which the order was based 
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were introduced. In rebuttal of the 
Commission’s findings, appellant sub. 
mitted an appraisal of its properties 
as an integrated operating system as 
of January 1, 1933. That appraisal 
was voluminous, showing $73,983. 
405.57 as the cost of reproduction 
new. Evidence was offered as to the 
amount to be deducted for accrued de- 
preciation and on that basis the fair 
value was claimed to be $69,738. 
021.16. The appraisal was later 
brought down to May 1, 1934, show- 
ing an increase in material and con- 
struction costs between January 1, 
1933, and May 1, 1934, of $1,579. 
381.72. The book costs of the prop- 
erties were also introduced, ranging 
from $47,776,749.63, on December 
31, 1931, to $49,858,751.23 as of Ap- 
ril 30, 1934. Appellant claimed that 
the books understated the actual costs. 
There was evidence with respect to the 
annual accruals to provide for depre- 
ciation, depletion, and amortization. 
The operating expenses and revenues 
were shown for the years 1931, 
1932, and 1933, and for the twelve 
months ending April 30, 1934. In 
this evidence there was no segregation 
of appellant’s properties or operations 
as between Texas and Oklahoma or 
between intrastate and interstate busi- 
ness, appellant insisting that it was en- 
titled to attack the Commission’s order 
upon the same inclusive basis which the 
Commission had used. 

The state insisted that if appellant 
wished to maintain as a defense that 
the order was invalid because it sought 
to regulate operations which were ¢x- 
empt from state control, appellant 
should make a segregation, first as 
between its admittedly intrastate opet- 
ations and those claimed to be inter- 
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state, and second, as between Texas 
and Oklahoma properties and opera- 
tions. After the voluminous evidence 
above mentioned had been taken, ap- 
pellant, still contending that such an 
isstte was not properly raised as the 
action under the Texas statute was in 
the nature of an appeal from the Com- 
mission’s order which was indivisible, 
presented evidence based upon “‘a seg- 
regation of its ‘integrated operating 
system’ as between interstate and in- 
trastate commerce.” Appellant states 
that this segregation was based “‘upon 
the actual use of its properties in the 
two classes of commerce.” The fair 
value of its interstate property was 
thus claimed to be $38,350,882.32 and 
the net amount available at the Com- 
mission’s rate for return on intrastate 
deliveries of gas at less than 4 per 
cent. In this segregation appellant’s 
line used in transporting gas from 


Wheeler county, Texas, in the Pan- 
handle field, through Oklahoma and 
thence into Texas, was allocated to 
interstate operations. 

In rebuttal, the state offered evi- 
dence based upon a different method 
of segregating appellant’s properties 


and operations. This method pro- 
ceeded upon the basis of geographical 
location, that is, there were allocated 
to Oklahoma and Texas respectively 
the properties physically located in 
each state, and the revenues and ex- 
penses were divided on the same geo- 
graphical basis. In that way the prop- 
erties allocated to Texas were valued 
at $40,256,862.39, and the net revenue 
which would be available at the Com- 
mission’s rate was estimated to be, for 
the last two years of the accounting 
period, nearly 7 per cent. Appellant 
complains of this appraisal upon the 
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ground that it excluded the production 
properties located in Texas which ap- 
pellant claimed had an actual cost of 
$5,191,539.42 as of March 31, 1934, 
and that the state substituted therefore 
an arbitrary and inadequate annual 
allowance on the basis of the field price 
for the volume of gas produced. 

When the evidence was closed, each 
party moved that a verdict be directed 
in its favor and both motions were de- 
nied. The court gave to the jury a 
series of instructions embracing defini- 
tions of the terms of “fair return,” 
“fair value,” “used and useful’—as 
applying to the property actually used 
by appellant in the production, trans- 
portation, sale, and delivery of natural 
gas to its customers and also to the 
property acquired in good faith and 
held by appellant for use in the rea- 
sonably near future in order to enable 
it to furnish adequate and uninter- 
rupted service—“operating expenses,” 
“annual depreciation,’ “reproduction 
cost new,” and “going value.” The 
jury were instructed that the bur- 
den of proof was upon the defendant 
(appellant) “to show by clear and 
satisfactory evidence’ that the rate 
fixed by the Commission’s order was 
“wnreasonable and unjust as to it,” 
and the court explained that by that 
phrase was meant that the rate pre- 
scribed in the Commission’s order 
“was so low as to have not provided 
for a fair return upon the fair value 
of defendant’s property used and use- 
ful in supplying the service furnished 
by said defendant.” With these in- 
structions the court submitted to the 
jury a single special issue as fol- 
lows : 

“Do you find from the evidence in 
this case that, as applied to points in 
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Texas, the order of the Railroad Com- 
mission of Texas, bearing date of 
September 13, 1933, providing for a 
rate of not exceeding 32 cents per 
thousand cubic feet of gas sold to the 
distributing companies at the gates of 
points served, is unreasonable and un- 
just as to the defendant, Lone Star 
Gas Company? Answer this ques- 
tion ‘yes’ or ‘no.’” 

The jury answered the question 
yes.” Judgment was entered accord- 
ingly enjoining the enforcement of 
the Commission’s rate. 

In view of the definition of “fair 
return” and “unreasonable and. un- 
just” in the court’s instructions, we 
are of the opinion that the issue for 
the jury to determine was in sub- 
stance whether the rate was confisca- 
tory. We so regarded a like submis- 
sion in the case of United Gas Pub. 
Service Co. v. Texas (1938) 303 U. 
S. 123, 82 L. ed. —, 22 P.U.R.(N.S.) 
113, 58 S. Ct. 483. There the jury’s 
verdict sustained the rate but that fact 
does not alter the nature of the issue 
submitted. 

Under the state practice the issues 
of fact were determined in the trial 
court and on the appeal the court 
of civil appeals had no authority to 
make findings of fact. ‘Where the 
evidence is without conflict, it may 
render judgment. But where there is 
any conflict in the evidence upon a 
material issue, it has no authority 
to substitute its findings of fact for 
those of the trial court.” Post v. 
State (1914) 106 Tex. 500, 501, 171 
S. W. 707; United Gas Pub. Service 
Co. v. Texas, supra. 

The court of civil appeals held that 
the burden was heavily upon the com- 
pany (appellant here) to show by clear 
24 P.U.R.(N.S.) 
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and satisfactory evidence that the 32. 
cent rate would not afford a reason- 
able rate of return on the property 
used in the Texas public service, that 
the company did not meet “this bur- 
den and quantum of proof,” and that 
the trial court erred in overruling the 
state’s motions for an instructed ver- 
dict. The court viewed the appeal as 
presenting two main divisions, (1) 
certain constitutional objections to the 
rate order, and (2) the legal sufficiency 
of the evidence to show that the order 
was confiscatory or unreasonable and 
unjust. Under the first division, the 
court considered that there were three 
constitutional objections, (a) - inter- 
ference with interstate commerce, (b) 
interference with the right to contract, 
and (c) confiscation of property. The 
court sustained the jurisdiction of the 
Commission to deal with the opera- 
tions of appellant and its corporate 
affiliates in Texas as “‘a single and in- 
tegrated business enterprise.” On the 
first two issues above mentioned the 
court ruled in favor of the state, and 
on the confiscation issue the court 
considered that the question whether 
the prescribed rate would yield a fair 
return was one of fact and passed to 
the consideration of the legal suff- 
ciency of the evidence. 

Holding that the rate fixed by the 
Commission was presumed to be valid, 
and referring to the authorities as to 
the scope of judicial review, the court 
set forth the five primary factors es- 
sential to the correct determination of 
the issue, viz., the present fair value 
of the property of the company used 
in the public service, the reasonable 
annual allowance for depreciation, the 
reasonably necessary operating ex- 
penses, the reasonable operating reve- 
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nues, and the reasonable rate of re- 
turn. 

But in dealing with the evidence 
upon these questions, the court applied 
a different criterion from that adopt- 
ed by the Commission. The court 
held that it was necessary to segre- 
gate the property used in Texas, as 
well as that used conjointly in Texas 
and Oklahoma. The court spoke def- 
initely upon this point, saying (11 
P.U.R.(N.S.) at p. 308): 

“Since appellee [appellant here] 
was engaged in the integrated busi- 
ness of producing, purchasing, trans- 
porting, and selling natural gas to the 
distributing companies at the city gates 
of some 300 cities and towns in Texas 
and Oklahoma, it became necessary 
to allocate or segregate the property 
used in Texas as well as that used con- 
jointly in both states, in order to deter- 
mine the fair value of the property 


used in the Texas public service, the 
annual depreciation thereof, and the 
Texas operating expenses and reve- 


” 


nue. 


The court then set forth the dif- 
ferent methods of segregation which 
the parties had adopted. The court 
said that the state’s method allocated 
“to Texas operations, or to intrastate 
commerce the value of all property 
located within the physical boundary 
of Texas.” The “short section’ of 
pipe line “‘from Texas Panhandle field’’ 
across the corner of Oklahoma and 
back into Texas was also allocated to 
Texas operations. “Gas sales adjust- 
ment” was made by which “Texas or 
intrastate operations” were charged 
with the net amount of Oklahoma 
produced gas for the 6-year period 
1929 to 1934. The court observed that 
“no charge against Oklahoma or inter- 
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state operations was made for the use 
of the transmission lines and for 
equipment within Texas; the effect of 
which was to give free transportation 
in Texas of all Oklahoma produced 
gas.” Texas and Oklahoma expenses 
and revenues “were allocated in gen- 
eral accord with the segregation of 
the physical properties.” The court 
stated that under that method the fair 
value “of the property undepreciated 
used in Texas public service was $40,- 
256, 862.39” according to the calcula- 
tions of the state’s experts; and that 
after deducting operating expenses 
and annual depreciation “there re- 
mained for the last two years of the 
accounting period, being the two low- 
est revenue years,’ Texas net revenue 
“which would yield a return of 6.74 
per cent and 6.76 per cent respec- 
tively.” 

The court then referred to the 
method of segregation used by the 
company by which all the gas pro- 
duced or purchased in the Texas Pan- 
handle field and transported into 
Texas, and all Oklahoma produced 
gas, were allocated to interstate com- 
merce; that the allocation was made 
by a determination of the specific 
gravity of the Oklahoma and Texas 
Panhandle gas on the one hand and 
the West Texas gas with which it 
was commingled in pipe lines on the 
other ; that the company had allocated 
operating expenses and revenue be- 
tween the two states upon substantial- 
ly the same basis ; and that in this man- 
ner the fair value of the property used 
in the Texas public service on the 
basis of reproduction cost new, less 
depreciation, was said to be $38,350,- 
882.32. The court held that gas from 
the Texas Panhandle field did not 
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move in interstate commerce and hence 
that the testimony of the company’s 
experts was based upon an erroneous 
assumption and “proved nothing 
material to this case”; that the com- 
pany had offered no other proof upon 
a correct segregation or allocation of 
the property, and that the trial court 
had erred in refusing the state’s mo- 
tion for an instructed verdict and for a 
judgment declaring the rate order “to 
be valid in every respect.” 

The court’s specific ruling upon this 
point is shown by the following state- 
ment of its conclusion (11 P.U.R. 
(N.S.) at p. 309): 

“The burden was upon appellee to 
show by clear and satisfactory evi- 
dence a proper segregation of inter- 
state and intrastate properties and 
business, and to show the value of the 
property employed in intrastate busi- 
ness or commerce and the compensa- 
tion it would receive under the rate 
complained of upon.such valuation. 
Having failed to make a proper segre- 
gation of interstate and intrastate 
properties, appellee did not adduce the 
quantum and character of proof neces- 
sary to establish the invalidity of the 
rate as being confiscatory, or unrea- 
sonable and unjust.” 

The court adverted to the effect of 
the difference in theory in the two 
methods of segregation “with respect 
to the fair value of the property used 
in Texas public service, the annual de- 
preciation thereof, and particularly as 
to the operating expenses and reve- 
nues.” The court characterized the 
annual depreciation allowances as 
speculative and plainly excessive. The 
court said that with respect to operat- 
ing expenses, except as to a few con- 
troverted items, and with respect to 
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revenues, there was no substantial dif. 
ference in the testimony “as to 
totals of both Texas and Oklahoma 
for the years of the accounting period” 
but that the same controversy arose 
“as to a proper segregation of such 
expenses and revenues to each state”; 
and since, as already pointed out, the 
company had “failed to make proper 
segregation of the expenses and reve- 
nues, it failed to prove its case.” 

The court then criticized certain 
items of operating expenses as con- 
trary to the actual experiences of the 
company or so large as to be exces- 
sive upon their face, referring in par- 
ticular to the items of “‘Federal taxes,” 
management fees charged by the hold- 
ing corporation, new business ex- 
penses, canceled and _ surrendered 
leases, regulatory Commission and 
general expenses, and going value. 
The court also took the view that no 
reason existed why a 6 per cent rate 
of return should be declared con- 
fiscatory. 

That the judgment of reversal was 
rested upon the proposition that there 
was a failure of proof on the issue 
of confiscation by reason of the fact 
that the company had failed to make 
a proper segregation of its interstate 
and intrastate properties and opera- 
tions is fully confirmed by the further 
opinion of the court in denying the 
company’s motion for a rehearing, 
when the court said (11 P.U.R.(N.S.) 
at p. 315): 

“We held that as a matter of law 
appellee failed to establish by clear 
and satisfactory evidence the ultimate 
fact issue, to wit: Whether the rate 
fixed by the Commission was so low 
as not to afford a reasonable return 
on the fair value of the property used 


24 P.U.R.(N.S.) 126 





— a  @ fw’ es est ot hh KA OO 


See ee ee”! ae oe ae ae ae 


LONE STAR GAS CO. v. STATE OF TEXAS 


in the Texas public service. Appellee 
was afforded a seven months’ hearing 
before the Commission and a three 
months’ trial on appeal to the court. 
It made no segregation as between its 
Texas and Oklahoma properties and 
operations ; and did not prove the fair 
value of the property used in the Texas 
public service. The question of the 
value of sueh property determines the 
reasonableness of the rate and proba- 
bly, in the ultimate analysis, adequacy 
of service and principles of financing.” 

The court added that the valuation 
of such public service property was in 
the main a matter of estimate or opin- 
ion; that a scientific standard of abso- 
lute value was unattainable; and that 
because of this uncertainty, except 
where the evidence clearly shows gross 
over or undervaluation, or “mistake, 
inequality, or fraud” in the appraisal, 
the finding of value by an administra- 
tive Commission is generally given 
finality and that this especially was the 
rule in the absence of an actual test 
under the new rate. 

[1-4] First—We agree with the 
state court that the Commission’s or- 
der did not violate the constitutional 
rights of appellant under the commerce 
clause. 

The Commission did not attempt to 
regulate the interstate transportation 
of gas. Compare Hanley v. Kansas 
City S. R. Co. (1903) 187 U. S. 617, 
47 L. ed. 333, 23 S. Ct. 214; Western 
U. Teleg. Co. v. Speight (1920) 254 
U.S. 17, 65 L. ed. 104, 41 S. Ct. 11; 
Missouri P. R. Co. v. Stroud (1925) 
267 U. S. 404, 69 L. ed. 683, 45 S. 
Ct. 243. Nor, in view of the circum- 
stances in the instant case, can it be 
said that the Commission was under- 
taking to regulate sales and deliveries 


of gas in interstate commerce. Com- 
pare Missouri ex rel. Barrett v. Kan- 
sas Nat. Gas. Co. 265 U. S. 298, 68 
L. ed. 1027, P.U.R.1924E, 78, 44 S. 
Ct. 544; People’s Nat. Gas. Co. v. 
Pennsylvania Pub. Service Commis- 
sion, 270 U. S. 550, 70 L. ed. 726, 
P.U.R.1925D, 187, 46 S. Ct. 371; 
East Ohio Gas Co. v. Tax Commis- 
sion (1931) 283 U. S. 465, 75 L. ed. 
1171, 51 S. Ct. 499; State Tax Com- 
mission v. Interstate Nat. Gas Co. 
(1931) 284 U.S. 41, 76 L. ed. 156, 
52 S. Ct. 62; Kansas State Corp. Com- 
mission v. Wichita Gas. Co. (1934) 
290 U. S. 561, 78 L. ed. 500, 1 P.U.R 
(N.S.) 433, 54 S. Ct. 321. The dis- 
tributing companies in Texas, with 
the exception of those at Waxahachie 
and Gainesville (the amount of de- 
liveries there being negligible in com- 
parison with appellant’s total gas 
business), are appellant’s affiliates. 


The Lone Star Gas Corporation, or- 
ganized in Delaware, holds more than 
99 per cent of the capital stock of ap- 
pellant and owns or controls a like 
proportion of the capital stock of the 


distributing companies. Thus, the 
latter companies and appellant are but 
arms of the same organization doing 
an intrastate business in Texas and 
the Commission was entitled to as- 
certain and determine what was a rea- 
sonable charge for the gas supplied 
through this organization to con- 
sumers within the state. Western 
Distributing Co. v. Kansas Pub. Serv- 
ice Commission, 285 U. S. 119, 124, 
76 L. ed. 655, 658, P.U.R.1932B, 236, 
52 S. Ct. 283; Dayton Power & Light 
Co. v. Ohio Pub. Utilities Commission 
(1934) 292 U. S. 290, 295, 78 L. ed. 
1267, 3 P.U.R.(N.S.) 279, 54 S. Ct. 
647; American Teleph. & Teleg. Co. 
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v. United States (1936) 299 U. S. 
232, 239, 81 L. ed. 142, 149, - 16 
P.U.R.(N.S;) 225, 57:8. Ce. 170. “It 
appears that there were pending be- 
fore the Commission proceedings in- 
volving the reasonableness of the rates 
charged by the distributing companies 
to consumers in many communities in 
Texas, and in relation to those pro- 
ceedings the Commission found it 
necessary to determine what would be 
a reasonable charge for the gas de- 
livered by appellant to the distributing 
companies at the “city gates.” It was 
obviously to the convenience of both 
the Commission and appellant that 
this essential factor should be ascer- 
tained in a single proceeding and the 
Commission’s investigation, which led 
to the order now in question, was un- 
dertaken to that end. We think that 
appellant’s sales and deliveries of gas 
in Texas to the distributing compa- 
nies must be regarded as an essential 
part of the intrastate business in the 
conduct of which the appellant and the 
distributing companies were virtual 
departments of the same enterprise. 
Appellant’s pipe line from the Texas 
Panhandle field in Wheeler county led 
from production properties in Texas 
to distributing points in the same 
state. The fact that the line cut across 
a corner of Oklahoma did not make it 
any the less a part of the system serv- 
ing Texas gas to communities in 
Texas. In ascertaining what would 
be a reasonable rate of charge for 
this Texas gas supplied to Texas con- 
sumers, it was not only fair but mani- 
festly necessary to take into account 
the value of the production properties 
in Texas from which the gas was 
taken and also the value of the trans- 
mission line by which the gas was 
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brought to the city gates of the Texas 
communities. It is futile to contend 
that in making its calculations on that 
basis, the Commission was regulating 
interstate transportation or imposing 
any burden upon interstate commerce, 
The Hanley Case, supra; Speight 
Case, supra; and Stroud Case, supra, 
upon which appellant relies, are not in 
point. In seeking to assure a just 
determination of a reasonable charge 
for the sales and deliveries in the in- 
trastate business in Texas, the state 
was protecting its local interests and 
its action was not in conflict with any 
Federal regulation. Minnesota Rate 
Cases (Simpson v. Shepard [1913]) 
230 U. S. 352, 402, 57 L. ed: TSH, 
1542, 33 S. Ct. 729, 48 L.R.A.(N.S.) 
1151, Ann. Cas. 1916A, 18. 

We think that the value of the pipe 
line from the Texas Panhandle field 
was properly included by the Commis- 
sion in the rate base. 

With respect to the gas produced 
or purchased by appellant in Oklahoma 
and transported by its pipe lines to 
Texas, the state court observed that 
the Oklahoma gas was run through 
extraction plants in Texas, leaving the 
residue gas changed in its composition 
and with its heating value lowered; 
that large amounts of the Oklahoma 
gas were run through and stored in 
wells in Texas; that, passing into ap- 
pellant’s pipe-line system, that gas was 
commingled with Texas gas and di- 
vided and redivided until it was im- 
possible to trace or identify it by vol- 
ume at any city gate of delivery; that 
at various points before delivery its 
pressure was reduced and the gas al- 
lowed to expand; and that the amount 
of Oklahoma gas as a whole was negli- 
gible in comparison with the amount 
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of the Texas gas with which it was no ground for concluding that the 
mixed. Appellant refers to the testi- Commission’s method of calculation 
mony of its witness that the composi- either created any burden upon inter- 
tion of the gas, after certain heavy state commerce or operated to appel- 
hydro-carbons were removed at the lant’s injury in relation to its intra- 
gasoline plants, remained practically state business in Texas. Not only is 
the same, that its forward movement the contrary a fair inference from the 
was not stopped, and that not all of the fact that appellant raised no objec- 
gas coming from Oklahoma was_ tion to this method before the Com- 
stored in Texas. Appellant also con- mission, but the state points to the evi- 
tends that the state court erred in say- dence which appears to show that the 
ing that only about 4 per cent of its Oklahoma operations were more ex- 
total gas came from Oklahoma, insist- pensive than those in Texas and that 
ing that the correct figure was about the Commission’s calculations actually 
11 per cent. The discrepancy is ap- produced a result more favorable to 
parently explained by the fact that the appellant than one which would have 
state court’s figure was taken fromthe followed any segregation. Appellant 
results of the year 1933 while that of does not successfully meet this con- 
the appellant is for the five years of tention. 
its accounting period. It would seem, [5,6] Second. Concluding that ap- 
however, that the amount of the gas __ pellant had no tenable objection to the 
transported from Oklahoma into method adopted by the Commission in 
Texas was at a diminishing rate. treating appellant’s property as an in- 
Aside from that, we think that the tegrated operating system, and mak- 
proved manner in which the gas from ing its findings as to value, expenses, 
Oklahoma was treated and handled in and revenues accordingly, for the pur- 
Texas made it an integral part of the pose of determining the fair rate for 
gas supplied to the Texas communities the gas sold and delivered in Texas, 
in appellant’s intrastate business and we come to the issue of confiscation. 
that the Commission was entitled so The Commission’s order was pre- 
to consider it in fixing its rate. sumptively valid, as the state court 
Is it in this light that the inclusion held, but it was open to attack in this 
by the Commission in its calculations action under the state statute. Appel- 
of appellant’s producing properties in lant was entitled to present evidence 
Oklahoma and its transmission lines to to rebut the Commission’s findings of 
Texas must be considered. The pur- value, operating expenses, revenues, 
pose of these calculations was to give and return, upon which the order 
proper credit to appellant for its in- rested. Appellant presented much tes- 
vestment and operating expenses in timony and elaborate statistical data 
determining a rate for the gas sold for that purpose, treating its property 
and delivered in Texas. The Commis- and business as the Commission had 
sion did not attempt to fix a rate for treated them. Appellant claimed that 
gas supplied to Oklahoma communi- this evidence showed a far higher 
ties and did not impinge upon the value for its properties than the Com- 
jurisdiction of Oklahoma. There is mission had allowed and that the rate 
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imposed was confiscatory. The trial 
court submitted that evidence to the 
jury, under a proper instruction as to 
the burden of proof resting upon ap- 
pellant, and the jury found in appel- 
lant’s favor. 

The court of civil appeals reversed 
the judgment upon a distinct ground. 
That was that appellant had not sus- 
tained its burden of proof because it 
had failed to make “a proper segrega- 
tion of interstate and intrastate proper- 
ties and business.”” Thus, the neces- 
sity for that segregation was made the 
criterion. That is clearly shown both 
from the court’s main opinion and its 
opinion upon rehearing from which 
we have quoted. “Having failed to 
make a proper segregation of inter- 
state and intrastate properties,” said 
the court, “appellee [appellant here] 
did not adduce the quantum and char- 
acter of proof necessary to establish 


the invalidity of the rate as being con- 
fiscatory, or unreasonable and unjust.” 

We think that this ruling as to the 
necessity of segregation, and that the 


sufficiency of appellant’s evidence 
should be determined by that criterion, 
was erroneous. This was not a case 
where the segregation of properties 
and business was essential in order 
to confine the exercise of state power 
to its own proper province. Compare 
Smith v. Illinois Bell Teleph. Co. 
(1930) 282 U. S. 133, 148, 75 L. ed. 
205, 208, PUUR.IQSIA, 1, 51S. Ce. 
65. Here, as we have seen, the Com- 
mission in its method of dealing with 
the property and business of appellant 
as an integrated operating system did 
not transcend the limits of the state’s 
jurisdiction or apply an improper cri- 
terion in its determinations. But if 
in the circumstances shown the Com- 
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mission was entitled to make its find- 
ings with respect to appellant’s prop- 
erty and business upon the basis it 
adopted in order to fix a fair rate for 
the sales and deliveries in Texas, ap- 
pellant was entitled to assail those find- 
ings upon the same basis. If the find- 
ings of the Commission as to value 
and other basic elements were to be 
taken as presumptively correct and ap- 
pellant could not succeed save by over- 
coming those determinations by clear 
and convincing proof, appellant could 
not be denied the right to introduce 
evidence as to its property and busi- 
ness as an integrated system and to 
have the sufficiency of its evidence as- 
certained by the criterion which the 
Commission had properly used in the 
same manner in reaching its conclu- 
sion as to the Texas rate. Neither the 
fact that appellant, because of the in- 
sistence of the state that the property 
and business should be segregated, fi- 
nally introduced evidence for that pur- 
pose, nor the inadequacy of its method 
of segregation, could detract from the 
force of the proof it had already sub- 
mitted in direct rebuttal of the Com- 
mission’s findings. The effort at seg- 
regation came after voluminous testi- 
mony had been taken which fully pre- 
sented appellant’s case with respect to 
the value of its property and the result 
of its operations as an integrated sys- 
tem and the bearing of this evidence 
upon the contested rate. This proof 
could not be ignored because of a 
futile attempt, in response to the state’s 
pressure, to find an alternative ground 
to support the attack upon the Com- 
mission’s order. The first and pri- 
mary ground remained and the deter- 
mination of the court of first instance 
as the trier of the facts that the Com- 
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mission’s rate was confiscatory could 
not properly be set aside by the appli- 
cation of an untenable standard of 
proof and in disregard of the evidence 
which had been appropriately ad- 
dressed to the Commission’s findings 
and had been properly submitted to 
the jury. 

The judgment of the court of civil 


appeals is reversed and the cause is 
remanded for further proceedings not 
inconsistent with this opinion. 

It is so ordered. 

Mr. Justice Black dissents. 

Mr. Justice Cardozo took no part in 
the consideration and decision of this 
case. 





SECURITIES AND EXCHANGE COMMISSION 


Re Peoples Water & Gas Company 


[File No. 43-102.] 


Security issues, § 44 — Refunding of bonds — Amount related to property value 
— Reissuance to cure legal defects. 

The interests of consumers and of security holders would not be best served 
by making an adverse finding regarding the reissuance to a parent company 
of bonds originally issued without complying with the statutes of certain 
states in which the mortgagor owns property, notwithstanding a narrow 
margin of property value over the face value of the outstanding bonds, 
where the obligation and lien of outstanding bonds except as to properties 
in such states would continue and refusal to allow validation of the lien 
of the bonds might injure holders of publicly owned bonds. 


Security issues, § 38 — Failure to obtain Commission authorization — Effect. 


Discussion of the validity of bonds as obligations of a corporation and as 
liens on property when such bonds are declared void by a state Commission 
for failure to obtain Commission authorization upon their issuance, p. 133. 


[May 28, 1938.] 

|S veemestane pursuant to § 7 of the Public Utility Holding 
Company Act of 1935 regarding the reissuance of bonds 

originally issued without complying with statutes of certain 
states; ordered that declaration become effective. 


By the Commission: A declaration 
has been filed with the Commission by 
Peoples Water and Gas Company, a 
subsidiary of Federal Water Service 
Corporation, a registered holding com- 
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pany, pursuant to § 7 of the Public 
Utility Holding Company Act of 1935 
regarding the reissuance to the parent 
company of $400,000 face amount of 
first mortgage 5 per cent gold bonds, 
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series A, originally issued without 
complying with the statutes of Wash- 
ington and Oregon in which states the 
declarant owns property. 

A hearing on this application was 
held after appropriate public notice and 
the Commission, after considering the 
record, makes the following findings: 

The declarant, Peoples Water and 
Gas Company (formerly named Ore- 
gon Washington Water Service Com- 
pany), is an operating company which 
owns and operates water and gas prop- 
erties in the states of Florida, Missis- 
sippi, Washington, and Oregon. 

The declarant, incorporated in Del- 
aware on June 6, 1927, was merged 
with Peoples Gas Company, a Mary- 
land corporation, on November 8, 
1935. Peoples Gas Company was 


then dissolved. Prior to this merger 
the declarant had outstanding $2,358,- 
000 face amount of first mortgage 5 


per cent bonds, series A, due June 1, 
1957. These 5 per cent bonds were, 
prior to the date of the merger, a first 
lien on all of the declarant’s property, 
subject only to a divisional lien in the 
face amount of $304,000 (Coos Bay 
Water Company first mortgage 6 per 
cent sinking-fund gold bonds secured 
by the Oregon property). 

Under the terms of the merger 
agreement the declarant, Peoples Wa- 
ter and Gas Company, took over the 
Florida properties which had been pre- 
viously owned by the Peoples Gas 
Company, and assumed, by an amend- 
ment to the bond indenture, the $400,- 


000 principal amount of first mortgage 
6 per cent gold bonds, series A, which 
were a lien against this property.) 

Federal Water Service Corporation, 
parent of the declarant, owned either 
directly or through a wholly owned 
subsidiary, all of the $400,000 princi- 
pal amount of 6 per cent bonds of the 
declarant. These were purchased by 
Federal Water Service from the de- 
clarant on November 15, 1935, at face 
value. 


On February 29, 1936, Federal Wa- 
ter Service Corporation surrendered 
to the declarant all of the 6 per cent 
bonds which it owned in exchange for 
an equal principal amount of the 5 per 
cent bonds of the declarant. The ad- 
ditional amount of 5 per cent bonds of 
Peoples Water and Gas were issued 
pursuant to the open-end provisions of 
the trust indenture under which the 
original 5 per cent bonds had been 
issued. Peoples Water and Gas Com- 
pany then had outstanding $2,758,000 
of 5 per cent bonds which purported 
to be a first lien on all the property of 
the declarant except those properties 
which were subject to the first lien of 
the Coos Bay 6 per cent bonds. 


The declarant has stated that at the 
time the additional 5 per cent bonds 
were issued no application was made 
to the Public Utility Commissioner of 
Oregon or to the Department of Pub- 
lic Service of the state of Washington 
asking that such Public Utility Com- 
missions approve the issuance of such 
5 per cent bonds. Subsequently, in an 





1Immediately after the merger of Novem- 
ber 8, 1935, the Peoples Water and Gas Com- 
pany had the following funded debt outstand- 
ing: 
(a) $400,000 first mortgage 6 per cent gold 
bonds, series A, which were a first lien upon 
the Florida properties: 

(b) $304,000 principal amount of Coos Bay 
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Water Company first mortgage 6 per cent 
sinking-fund gold bonds, which were a first 
lien upon the Oregon property: 

(c) $2,358,000 face amount of first mort- 
gage 5 per cent bonds, series A, which were 
a first lien on all the other property of the 
declarant and were a second lien on the 
Florida and Oregon properties. 
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order dated November 2, 1937, the 
Public Utility Commissioner of Ore- 
gon found that the $400,000 principal 
amount of 5 per cent bonds, issued on 
February 29, 1936, were void since 
they were issued without the consent 
and approval of the Oregon Public 
Utility Commissioner. The Commis- 
sioner further stated, however, that as 
the purpose for which the additional 
amount of 5 per cent bonds was to be 
issued was a lawful one that Peoples 
Water and Gas Company should be 
authorized and permitted to issue at a 
date subsequent to the date of the or- 
der of the Public Utility Commission- 
er $400,000 principal amount of first 
mortgage 5 per cent bonds, series A, 
for the purpose of refunding $400,000 
principal amount of 6 per cent bonds.? 

A similar order was entered on 
November 2, 1937, by the Department 
of Public Service of the state of 
Washington, holding the $400,000 
principal amount of 5 per cent bonds, 
issued on February 29, 1936, to be 
void but permitting the reissuance of 
such bonds subsequent to the date of 


that order. The facts on which this 
order and the order of the Oregon 
Public Utility Commissioner were 
based were taken as of December 31, 
1936, and not as of the date on which 
the orders were issued. Since Decem- 
ber 31, 1936, the financial condition of 
the declarant has changed materially. 
According to the opinion of the de- 
clarant’s counsel filed with the Com- 
mission, the orders of the Washington 
and Oregon Public Utility Commis- 
sions, while purporting to declare the 
5 per cent bonds, dated February 29, 
1936, to be “void” do not, as a matter 
of law, affect the validity of such 5 
per cent bonds as obligations of Peo- 
ples Water and Gas Company nor does 
such declaration prevent the bonds 
from becoming a valid lien on the 
property of the declarant located in 
Florida and Mississippi. The argu- 
ment may be summarized as follows: 
Since the 5 per cent bonds were issued 
in New York by a Delaware corpora- 
tion, the only effect of the failure to 
comply with the statutes of Washing- 
ton and Oregon is to cause such $400,- 





2The Public Utility Commissioner of Ore- 
gon (P.U.C. Oregon Order No. 4996) stated 
in part as follows: “Having considered the 
foregoing, the application and the records and 
files herein, the Commissioner does find and 
conclude that the issuance on February 29, 
1936, of $400,000 principal amount of Peoples 
Water and Gas Company first mortgage, 5 
per cent gold bonds, cannot be authorized and 
approved and that such bonds as were issued 
on such date are void. 

“The Commissioner does, however, further 
find and conclude that the Peoples Water and 
Gas Company should be authorized and per- 
mitted, pursuant to the provisions of § 61-289, 
Oregon Code of 1935 supplement, and subject 
to the hereinafter expressed conditions to is- 
sue after the effective date hereof and prior 
to December 31, 1937, $400,000 principal 
amount of Peoples Water and Gas Company 
first mortgage 5 per cent gold bonds, series 
A, due June 1, 1957, for the purpose of re- 
funding bond for bond $400,000 principal 
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amount of first mortgage 6 per cent bonds 
of the Peoples Gas Company.” 

8 The order of the Department of Public 
Service of Washington, No. 7069, stated in 
part that: “Having given due consideration 
to the entire matter, being fully advised in 
the premises, the Department is of the opinion 
that the said $400,000 principal amount of 5 
per cent gold bonds of the company, due June 
1, 1957, which were issued on February 29, 
1936, were issued for a lawful purpose and 
that if the company had complied with the 
statutory requirements of the state of Wash- 
ington such issuance would have been con- 
sistent with the public interest, advantageous 
to the company and indicative of sound man- 
agement, but because of the failure of the 
applicant to comply with the legal require- 
ments in respect herein set forth, the bonds 
are void, and as a precautionary measure to 
all parties in interest should be required can- 
celed and replaced bond for bond with like 
bonds issued in accordance with the pro- 
visions of the statute herein referred to.” 
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000 principal amount of 5 per cent 
bonds not to be a lien on the property 
of the declarant located in those states ; 
the orders entered by the Washington 
and Oregon Public Utility Commis- 
sions must be construed within the lim- 
its of their jurisdiction; neither of 
these states has jurisdiction to inval- 
idate an obligation of a foreign cor- 
poration when it was not issued in 
either of these states; therefore, the 
power of these states is limited to de- 
claring the 5 per cent bonds not to be 
a valid lien upon property in such 
states.* 

At the time of the issuance of such 
5 per cent bonds, Federal Water Serv- 
ice Corporation had on file with the 
Commission an application requesting 
exemption as a holding company and 
hence no declaration making approval 
of the 5 per cent bonds was filed under 
the Public Utility Holding Company 
Act of 1935. On November 8, 1937, 
Federal Water Service Corporation, 
parent of the declarant, became a reg- 
istered holding company. Because of 
this fact the reissuance of the $400,000 
face amount of first mortgage 5 per 
cent bonds, series A, comes before this 


Commission although the original js. 
suance of the additional 5 per cent 
bonds, on February 29, 1936, was not 
passed upon by the Commission, 
Section 7 (c) (1) (A) provides 
that the Commission may permit the 
issuance of a security for the Purpose 
of refunding an existing security. The 
5 per cent bonds which the declarant 
proposes to reissue come directly with- 
in the purview of that section. 
Section 7 (d) (1) requires an ad- 
verse finding of the Commission if a 
proposed security is not reasonably 
adapted to the security structure of the 
issuing company. The net value of 
the declarant’s property, after the elim- 
ination of revaluations made by the 
company, exceeds the face value of the 
outstanding bonds only by an extreme- 
ly narrow margin. If this were a new 
issue it would be necessary for the 
Commission to make an adverse find- 
ing because of this narrow margin. 
The proposed transaction, however, 
is merely a reissuance of bonds in or- 
der to cure certain legal defects. Re- 
gardless of the action here taken, we 
must assume that the obligation and 
lien of the outstanding bonds (except 





£The following authorities seem pertinent 
to this question: 

In Mau v. Montana Pacific Oil Co. (1928) 
16 Del. Ch. 114, 141 Atl. 828, the court held 
stock issued by a Delaware corporation in 
California not to be void notwithstanding the 
fact that it was issued in violation of the 
California Blue Sky Act. The court said: 
“It is undoubtedly within the power of a state 
to regulate the sale of securities, whether do- 
mestic or foreign, to the public and to in- 
flict penalties upon all those who make such 
sales in violation of the statutes. It is doubt- 
less likewise equally competent for the state 
enacting such laws to provide for the void- 
ing of stock of its own creatures if sold in 
violation of its law. But no court has gone 
so far as to say that the legislative power 
can extend so far as to operate extra-terri- 
torially by way of declaring to be void the 
stock of a corporation created under the law 
of another sovereignty.” See Re Fryeburg 
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Water Co. 79 N. H. 123, P.U.R.1919C, 361, 
106 Atl. 225. 

This rule applies with equal force to the 
obligation of a bond brought into being under 
the law of another state—New York in the 
present instance. See Restatement of Conflict 
of Laws (1935) § 332. : 

The Oregon statutes cause both the lien 
and the obligation of mortgage bonds issued 
without the approval of the Public Utility 
Commissioner to be “void.” See §§ 4, 5, 1, 
18, Oregon Laws of 1931, Chap. 441. 
theless, the Public Utility Commissioner held 
in Re Heriniston Light & P. Co. (Or. 1936) 
12 P.U.R.(N.S.) 471, that notes issued with- 
out the required approval had_ the status of 
open account indebtedness. From this it 
would appear that even though the 5 per cent 
bonds were declared “void” the declarant 
could continue to utilize income from the 
Oregon property to pay the interest on the 
5 per cent bonds. 
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as respects properties and perhaps ac- 
tions commenced in Washington and 
Oregon) will continue. The Commis- 
sion is, therefore, of the opinion that 
the interests of consumers and of secu- 
rity holders in both Peoples Water 
and Gas Company and in Federal Wa- 
ter Service Corporation will be best 
served by.not making an adverse find- 
ing under either § 7 (d) (1) or § 7 
(d) (2). 

Furthermore, there is some danger 
that if we refuse to allow the appli- 
cant in effect to validate the lien of 
the outstanding bonds, the result will 
be that holders of the publicly owned 
bonds may be positively injured. It 
has been stated in an opinion of coun- 
sel filed with the Commission by the 
declarant that the holders of the 5 per 
cent bonds, issued February 29, 1936, 
could by application to a court of equi- 
ty reinstate the obligation and the di- 
visional lien of the 6 per cent bonds. 
The argument is that while the trustee 
under the indenture for the 6 per cent 
bonds released the lien and terminated 
the indenture, this was done on the as- 
sumption, thereafter found to be erro- 
neous, that the holders of the 6 per 


cent bonds had received new 5 per cent 
bonds secured by a mortgage which 
was a lien on all the property of the 
declarant. This argument continues 
that since the 5 per cent bonds so re- 
ceived were not in fact so secured there 
was such a failure of consideration as 
will apparently give the 5 per cent 
bondholders the right to have the ob- 
ligation and divisional lien of their 6 
per cent bonds reinstated.® There 
seems to be some basis for the conten- 
tion of counsel for the declarant to 
the effect that the 6 per cent bonds 
could be reinstated, as to both obliga- 
tion and lien; unless a court of equity 
would refuse equitable relief, on the 
ground that the parent company acted 
on both sides of the transaction and is 
responsible for the failure to qualify 
the 5 per cent bonds under the statutes 
of Washington and Oregon. If the 
6 per cent bonds were reinstated, pub- 
lic holders of the 5 per cent bonds 
would be placed in a worse position be- 
cause they would then only have a sec- 
ond lien against the valuable Florida 
property subject to the first lien of the 
$400,000 face amount of 6 per cent 
bonds. Reinstatement of the 6 per 





5In American Savings Bank & Trust Co. 
v. Helgesen (1912) 67 Wash. 572, 574, 122 
Pac, 26, 27, the court permitted suit to fore- 
close the original mortgage after a renewal 
mortgage was held ineffectual because of lack 
of proper execution by the mortgagor’s wife. 
The court said: 

“As between the parties, it would be plain- 
ly inequitable to permit the release of the old 
mortgage, which was intended only to give 
place for a valid new one, to have any op- 
erative force when the new mortgage con- 
trary to all intention was ineffectual. The 
new notes and mortgage were not given in 
satisfaction, but in renewal of the debt and 
on the same security. By a doctrine closely 
akin to that of equitable subrogation, and it 
seems to us one founded in equal equity and 
reason, the old mortgage, though released, 
must be substituted for the new and treated 
as a continuing lien securing the continuing 
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debt. This is certainly true as between the 
original parties. The new mortgage failing, 
the release was without consideration, and 
also fails. ‘We regard the cancellation of 
the old mortgages and the substitution of 
the new, as contemporaneous acts. It was 
not creating a new incumbrance, but simply 
changing the form of the old. A court of 
equity, looking to the substance of such a 
transaction, would not permit a release, in- 
tended to be effectual only by force of, and 
for the purpose of, giving effect to the last 
mortgage, to be set up, even if the last mort- 
gage was inoperative. . . .” 

See also, White v. Stevenson (1904) 144 
Cal. 104, 77 Pac. 828; Stoeckle v. Rosen- 
heim’ (1913) 10 Del. Ch. 195, 87 Atl. 1006; 
Lovell v. Wall (1893) 31 Fila. 73, 12 So. 659; 
Chappell v. Watson (1935) 119 Fla. 711, 160 
So. 867; Bormann v. Hatfield (1917) 96 
Wash. 270, 164 Pac. 921. 
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cent bonds would aid the parent com- 
pany at the expense of the public hold- 
ers of the 5 per cent bonds. 

Even if the 6 per cent bonds were 
not reinstated, to permit the partially 
invalid 5 per cent bonds to remain out- 
standing would in no way benefit ei- 
ther the declarant or its parent com- 
pany. Peoples Water and Gas Com- 
pany would nevertheless have the same 
obligation outstanding and would have 
to make the same interest payments as 
though the 5 per cent bonds had been 
reissued. Federal Water Service 
would then hold bonds which were not 
a lien on all they purported to be a 
lien upon. 

At this point it might be appropri- 
ate to state that in the opinion of the 
Commission no further borrowing by 
the declarant can be permitted until the 
amount of stock investment is in- 
creased. Only by so doing will there 
be a sufficient margin to afford pro- 
tection to bondholders. The present 
margin is, as has already been pointed 
out extremely narrow but the inter- 
est of the declarant and its security 
holders seems to require that the Com- 
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mission permit this declaration to be. 
come effective. This is only because 
of the peculiar facts set forth above. 

Any sale of the reissued 5 per cent 
bonds would be subject to the approval 
of this Commission under § 12 (d) 
and Rule 12D-1, promulgated there. 
under. The problems which would be 
presented by a proposed sale of these 
5 per cent bonds to the public would 
be entirely different from those now 
considered because of the public inter- 
est involved. 

The state Utility Commissions of 
Washington and Oregon, which have 
jurisdiction over the security issues of 
utility companies, have approved the 
reissuance of the 5 per cent bonds. 
According to the opinion of local coun- 
sel submitted to the Commission by 
the declarant, no approval by any state 
Commission of either Mississippi or 
Florida is necessary to validate the 
issuance of such 5 per cent bonds. 
The requirements of § 7 (g) are there- 
fore satisfied. 

An appropriate order will issue. 
[Order omitted. ] 





WISCONSIN PUBLIC 


SERVICE COMMISSION 


Re Wisconsin Power & Light Company 


[2-U-1068. ] 


Service, § 290 — Ownership of mains. 
1. A water utility company shou 


Id own all mains, p. 141. 


Service, § 210 — Extensions — Water mains. 


2. A water utility company sh 


ould have the responsibility for making 


main extensions, and a main extension policy adapted to both general serv- 
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ice and joint general and fire protection service should be adopted and 
followed, p. 141. 

Service, § 296 — Ownership of facilities — Acquisition — Valuation. 
3. A water company should proceed to purchase distribution main exten- 
sions owned by a city and by customers, and a depreciated historical cost 
value should serve as an indication of their reasonable value for acquisi- 
tion purposes, p. 141. 


Service, § 290 — Ownership of service pipes. 
4. A water utility should own all services from main to curb, p. 143. 


Service, § 291 — Maintenance of service pipe. 
5. A water company should have the responsibility of maintaining all serv- 
ices from main to curb, p. 143. 

Service, § 296 — Acquisition of service pipes — Valuation. 
6. A water utility company should acquire services from main to curb 
from customers on a depreciated original cost basis, to be approved by the 
Commission, upon establishment of ownership of service by the customer, 
except old iron services which have small value, p. 143. 


Service, § 288 — Ownership of meters. 
7. All meters should be owned, supplied, and maintained by, and at the 
expense of, a water utility, p. 144. 


Service, § 297 — Acquisition of meters — Valuation. 
8. Meters owned by customers of a water utility should be purchased 
from the customers on a depreciated original cost basis, to be approved 
by the Commission, upon proof of ownership of the meter by the customer, 
p. 144. 

Rates, § 267 — Flat or meter — Water service. 
9. A water utility should meter all service in order to avoid waste of 
water and discrimination against metered service customers, p. 144. 


Valuation, § 225 — Prospective additions. 
10. A project for extension of water service into a new area is not an 
immediate consideration in the revision of rates and operating conditions 
but should be taken into consideration in the rates paid for service after 
such time as the improvement in service is actually effected, p. 145. 


Apportionment, § 16 — Commercial expenses — Combined utilities — Customer 
basis. 

11. Some adjustment should be made to a purely per customer basis for 
apportioning commercial expenses between electric, gas, and water utilities 
operated by the same company, since a per customer basis does not, with- 
out adjustment, take into account the fact that some items of commercial 
expense, such as meter readings, testing, removing, and resetting meters 
and, to a certain extent, billing and collecting are higher for rural electric 
customers than for urban and that some of these costs are also higher 
for electric customers in the smaller unincorporated communities than for 
electric customers in a city; some factor rating should be given to the dif- 
ferent classes of utility customers within the district, p. 147. 


Apportionment, § 15 — General expenses — Combined utilities. 


12. The allowance for general and miscellaneous expenses apportionable to 
a water utility operated by a company owning and operating several kinds 
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of utilities was based on the number of dollars annually expended for the 
water utility as compared with the amounts expended for other utilities 
of the company as a whole after eliminating from expenses the items of 
fuel, purchase power, and steam generation apportionment expenses 
eliminating also such general expenses as could be charged directly to 
railway and bus or deducted as indirect charges to construction, and the 
ratio determined then being applied to the amount of direct Operating 
expense eliminating power transferred and including commercial expenses, 
p. 148 
Apportionment, § 14 — Taxes. 

13. Other possible bases of apportionment. should be given consideration 
besides an allocation of taxes on a value-of-property basis, although this 
basis has merits of its own in making allocations between various utilities 
of a public utility company, p. 148. 


Depreciation, § 31 — Annual allowance — Age-and-life basis. 

14. An age-and-life basis is the most satisfactory method of determining 
the necessary depreciation accrual, p. 149. 

Valuation, § 100 — Accrued depreciation — Age-and-life basis. 

15. An age-and-life basis is the most satisfactory method of determining 
the measure of accrued depreciation, p. 149. 

Depreciation, § 32 — Straight-line basis. 

16. The straight-line method of accruing depreciation was used in a pro- 
ceeding to fix water rates, p. 149. 

Valuation, § 102 — Accrued depreciation — Straight-line method. 

17. The straight-line method was used in determining the measure of 
accrued depreciation existing in the property of a water utility, p. 149. 

Valuation, § 166 — Overheads — Water utility. 

18. An overhead allowance of 15 per cent was held to be too high in the 
case of a water utility, p. 149. 

Return, § 115 — Water utility. 

19. A return allowance of 6 per cent was made in fixing rates of a water 
utility in view of the methods used in determining a reasonable rate base, 
p. 151. 

Rates, § 210 — Water utility — Fire protection and general service — Allocations. 
20. Any determination of reasonable rates of a water utility furnishing fire 
protection and general service should take into account the apportionment 
of operating expenses and fixed charges to each major class of service, 
p. 151. 

Apportionment, § 42 — Expenses — Water utility. 

21. Apportionment of operating expenses and fixed charges to fire pro- 
tection and general service, in determining the reasonableness of water 
utility rates, must be determined by careful study and consideration and 
the exercise of judgment as to what is fair, p. 151. 


Apportionment, § 42 — Expenses — Water utility. 
22. Operating expenses and fixed charges of a water utility were appor- 
tioned between classes by apportioning the individual account totals of 
operating expenses to what are commonly termed capacity, output, and 
direct costs, while general and miscellaneous expenses were apportioned 
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on an overhead basis as shown by the division of operating expenses other 
than general and miscellaneous expenses, p. 151. 

Apportionment, § 42 — Water utility — Costs — Return. 
23. Capacity costs and the fixed charges of taxes, depreciation, and allow- 
ance for return, in the case of a water utility, were apportioned on the 
basis of what was estimated to be the percentage of plant investment that 
should be allocated to fire-protection service requirements, while direct ex- 
penses were allocated directly to the two major classes of service as shown 
by the nature of the expense items, p. 151. 

Service, § 479 — Water utility — Fire protection. 
24. A requirement that water pressure be increased for fire fighting pur- 
poses by means of equipment owned by the municipality is more in line 
with modern and acceptable waterworks practice than a requirement that 
the water utility increase the pressure in its mains by means of its own 
pumping equipment, p. 152. 

Rates, $§ 294 — Service charge — Water utility. 
25. A service charge type of rate was approved for general water service, 
p. 154. 


[March 1, 1938.] 
| apie gency on motion of Commission as to rates, rules, 


and practices and activities of a public utility company as 
a water utility; revised rate schedules approved. 


¥ 


By the Commission: Investigation 
in the case was started on motion of 
the Commission under date of Decem- 
ber 17, 1936. Hearing was held at 
Madison on February 17, 1937, before 


examiner W. A. Anderson. The ap- 
pearances were as follows: Wiscon- 
sin Power and Light Company, by 
Schubring, Ryan, Petersen and Suth- 
erland by William Ryan, Attorney, 
Madison, and B. E. Miller, Secretary, 
Madison ; Leo Dorsch, Ripon. 

A brief review of the circumstances 
leading up to the investigation is de- 
sirable for a proper understanding of 
the case. In November, 1935, com- 
plaint was received by the Commission 
with respect to the main extension 
policy in Ripon of Wisconsin Power 
and Light Company (hereinafter 
called the “company”). Upon inves- 
tigation and report from the company, 


it became apparent that various prob- 
lems and irregularities of service con- 
ditions existed in Ripon which should 
be more fully investigated. Arrange- 
ments were made for a field investiga- 
tion by our staff. 

We were advised that on October 
8, 1935, a complete inventory and ap- 
praisal was started by the company of 
all its property within and adjacent to 
the city of Ripon. The inventory and 
appraisal included electric, water and 
gas utility property. Many difficulties 
were encountered in endeavoring to 
establish proof of property. Numer- 
ous irregularities from standard con- 
struction were found to exist. The 
waterworks system had been in oper- 
ation under various managements and 
the previous records were inadequate 
and incomplete. This is partially due 
to a fire in the early years of plant op- 
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eration. A large amount of work was 
involved in locating’ and identifying 
the property. 

We were informed that it was the 
desire of the company to proceed with 
a thorough investigation of operating 
conditions at Ripon, to establish a 
complete property record, to make 
such changes and improvements in 
operating practices and plant condi- 
tions as might appear reasonable and 
necessary in order to render efficient 
and satisfactory water service, and to 
adopt reasonable rates, rules, and reg- 
ulations based upon the changes in- 
volved. 

In April, 1936, the assistance of our 
engineers was secured to establish 
property records and to obtain an 
agreed inventory of the waterworks 
property. A check was made of the 
inventory prepared by the company. 
This check required considerable field 
inspection and measurements, and as 
a result alterations were necessary. 
Maps of the city were obtained from 
the company and on them were placed 
the following data: 

1. Length, size, location, and date 
of installation of the main distribu- 
tion system. 

2. Size, location, type of fittings. 

3. Location of hydrants. 

The inventory was corrected and re- 
written so that it now shows the lo- 
cation and date of installation of all 
major items, and has been agreed to 
by the company. 

With the inventory, pricing and pre- 
liminary investigation of service con- 
ditions practically completed, the for- 
mal investigation was started for au- 
thorization of reasonable rates, rules, 
and regulations. The following sub- 
jects indicate the problems and fac- 
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tors which have required considera. 
tion in determining the issues present- 
ed in this proceeding: 

1. Mains now owned by city of 
Ripon and by customers. 

2. Services now owned by custom. 
ers. 

3. Irregular service and main con- 
nections. 

4. Customer-owned meters. 

5. Metering of flat rate customers, 

6. Adequacy of service in north- 
east portion of Ripon. 

7. Revenue requirements based on 
normal operating expenses and fixed 
charges. 

8. Allocation of costs between fire 
protection and general service. 

9. Revised schedule of rates for 
general service. 

10. Rules and regulations. 

Disposition of the case is affected 


by several factors dependent on each 


other. The rendering of proper and 
satisfactory utility service will require 
the acquisition of some property not 
now owned by the company as well 
as probably some investment in sys- 
tem improvements. The company is 
hesitant to proceed with these im- 
provements until it has received some 
indication and assurance of the rates 
which would be effective and the reve- 
nues expected when such changes are 
completed. 

On the other hand, the revenue re- 
quirements and rate established de- 
pend upon the changes, improvements, 
and additional investment made by the 
company. In view of these conditions 
we are of the opinion that a tenta- 
tive schedule of rates should be au- 
thorized based upon contemplated 
changes, to be effective upon comple- 
tion of such changes for a limited 
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period of time, after which the sched- 
ule should be fully reviewed in the 
light of operating experience. A final 
schedule of rates should be then au- 
thorized. 


1. City- and Customer-owned Mains 


In Ripon main extensions in the 
past have been made under varying 
practices. Extension rules filed in 
1914 by the Ripon Light and Water 
Company, a predecessor company, 
provided that mains would be extend- 
ed by the company on order of the 
city under several optional arrange- 
ments. If a hydrant were ordered for 
each 500 feet, no deposit was required. 
The charge for fire protection serv- 
ice was then increased $59 per annum 
for each hydrant ordered. If no hy- 
drant were ordered and the city agreed 
to pay 5 cents per annum per running 
foot, then 100 feet per customer would 
be extended free, the deposit for ex- 
cess footage being 40 cents per foot. 
With no payment from the city, 50 
feet per customer would be extended 
free, the deposit for the excess being 
$1 per foot. Respective refunds were 
to be made as additional customers 
connected. 

We have no knowledge as to how 
long or whether this is the only prac- 
tice that was followed by the predeces- 
sor company. According to the rec- 
ords a different extension policy has 
been followed since the present com- 
pany and apparently its immediate 
predecessor, the Central Wisconsin 
Utilities Company, acquired owner- 
ship. The following practice seems 
to have been followed: 

1. Mains would be extended by the 
company if the city agreed to the in- 
stallation of a hydrant, in which case 
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customers between the hydrant and 
company’s existing main would be 
connected without deposit. The 
amount added to fire protection serv- 
ice would be $59 per hydrant ordered. 

2. If the city did not authorize or 
feel that a hydrant was necessary, the 
extension was constructed and paid 
for by the city itself. The construc- 
tion of these extensions was either let 
by contract, by verbal agreement, or 
built wholly or in part by city work- 
men. The mains thus installed were 
usually 2 inches in size. During the 
later years the city has attempted to 
collect some of the cost of the exten- 
sion from the customer or customers 
connected. In many cases the custom- 
er contributions to the city and the 
laying of the main were considered 
jointly with an extension of sewer 
main. 

3. In some cases where neither the 
company nor city put in the exten- 
sions, customers have made the exten- 
sion and connection at their own ex- 
pense. These mains have usually been 
three-fourths inch in size. 

[1, 2] Some of the mains, there- 
fore, are now owned by the city and 
some by customers. This situation is 
undesirable and should be corrected. 
The company should have ownership 
of mains and the responsibility for 
making main extensions. A main ex- 
tension policy adapted to both general 
service and joint general and fire pro- 
tection service should be adopted and 
followed by a water utility. 

[3] The inventory and appraisal sub- 
mitted by the company (Exhibit I) 
indicates a total undepreciated histori- 
cal cost value (without overhead al- 
lowance) as of May 1, 1936, of $4,- 
219 for distribution main extensions 
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paid for by the city of Ripon. The 
value for galvanized pipe extensions 
owned by customers is shown as $316. 
The company should proceed to pur- 
chase these extensions from the city 
and customers and a depreciated his- 
torical cost value should serve as an 
indication of their reasonable value 
for acquisition purposes. 

Water-main extension rules have 
already been filed by the company ef- 
fective as of March 1, 1937. These 
rules are practically identical with 
those which the company now has in 
effect for its Beloit water utility. An 
attempt has been made to standardize 
the extension practices of the com- 
pany for its respective water utilities. 
These rules appear reasonable and 
should satisfactorily apply to main ex- 
tensions henceforth made in Ripon. 


2. Services 


There also exists divided ownership 


of services. The inventory and ap- 
praisal (Exhibits I and II) indicate 
that on May 1, 1936, there were 206 
lead and copper services customer- 
owned, 238 lead and copper services 
company-owned, and 555 iron services 
of which it is estimated 240 are cus- 
tomer-owned. Aside from these there 
were also several services jointly 
owned. It is very difficult to secure 
accurate information as to the type 
and ownership of services. No com- 
plete records are available from any 
of the predecessor companies showing 
the type of service, date of installa- 
tion, ownership, or retirement of 
services then installed. Information 
on new services and retirements made 
by the present company is incomplete 
because of lack of supporting data. 
The inventory and description of serv- 
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ices submitted in Exhibits I and J] 
has been prepared from the best infor. 
mation of present employees connect- 
ed with the company and from such 
records as are available. Of particu. 
lar assistance in this preparation has 
been the present superintendent who 
has been with the company and prede- 
cessor companies in Ripon for twenty- 
eight years. 

Information as to the ownership 
and age of iron services is very indef- 
nite. It appears that prior to 1919 
very few lead and copper services were 
installed. Services were installed by 
and at the expense of the customer but 
maintained by the company, and it was 
quite natural to install the less expen- 
sive iron services. The 1908 appraisal 
indicates that in the early years of 
operation, probably during the 1890's, 
some 300 iron services from main to 
curb were installed free by the com- 
pany in the nature of a special induce- 
ment to prospective customers. It is 
impossible to identify those company 
services among the present iron serv- 
ices. It appears that the installation of 
lead and copper services began in 
1919. In 1920 the city started its 
street paving program and also at that 
time the policy of service maintenance 
was changed. Some of the original 
iron services were wearing out and re- 
quired replacement. The company 
from then on required the customer to 
install either a lead or copper service 
if the company were to maintain the 
service. If an iron service were in- 
stalled, maintenance would have to be 
assumed by the customer. The lead 
and copper services now owned by the 
company apparently represent replace- 
ments of old iron services by and at 
the expense of the company. 
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[4-6] We are of the opinion that 
ownership of all services from main 
to curb should ultimately be acquired 
by the company, and that it should 
have the responsibility of maintaining 
such services. We are of the further 
opinion that the lead and copper serv- 
ices only, now owned by the custom- 
ers, should be acquired by the com- 
pany. The iron services are for the 
most part eighteen years old or older. 
Small value would exist for iron serv- 
ices of this age. It would also be dif- 
ficult to determine the remaining life 
in view of the varying effects of soil 
and water conditions on iron services. 
Exhibit I indicates an estimated his- 
torical cost of $5,195 for the 206 cus- 
tomer-owned lead and copper serv- 
ices. Because of the lack of adequate 
records, we are of the opinion that 
these services should be purchased 
from the customers on a depreciated 
original cost basis, to be approved by 
us, upon establishment of ownership 
of the service by the customer and the 
fact that the service is either lead or 
copper. 


3. Irregular Service and Main 
Connections 


Due to the various extension poli- 
cies followed in Ripon and the fact 
that services were installed at the cus- 
tomers’ expense, numerous irregular 
service connections and small main ex- 


tensions exist. For example, one tap 
of a main supplies more than one cus- 
tomer. A service connection for one 
building is located in the basement of 
an adjoining building. A long service 
or small main in some instances has 
been laid in the street to supply a dis- 
tant customer with other adjacent cus- 
tomers subsequently connecting to the 
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small pipe, and a later main extension 
has been laid parallel to the existing 
service. In one instance, on Houston 
street adjacent to East Fond du Lac 
avenue, a l-inch main, 532 feet long, 
serves either ten or eleven customers. 
On Water street east of Houston 
street, there are 300 feet of 4-inch 
main connected by a 2-inch main with 
the main distribution system. 

The field investigation and inven- 
tory that have been made by company 
engineers, with the codperation of our 
engineers, have disclosed the facts of 
these irregularities in the waterworks 
system network. Maps have been 
prepared showing the size, location, 
and connection of mains, hydrants, 
and services. With the factual data 
now at hand it will facilitate the sys- 
tematic planning by the company of 
improvements and corrections in serv- 
ice connections and operating condi- 
tions. 

Immediate corrections of all these 
service connection irregularities is 
not necessary except where inadequate 
service results. Customers have for 
some time received water service 
through such connections and appar- 
ently few complaints have been en- 
tered with the company. 

It is quite probable that pressure to 
customers on these connections is low 
at times. We are of the opinion that 
the instances of irregular service con- 
nections and main extensions should 
be gradually eliminated as occasions 
arise where either extensive repairs be- 
come necessary or serious complaints 
of service and pressure defects are re- 
ceived by the company. 


4. Customer-owned Meters 


Meters have been installed and are 
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maintained by and at the expense of 
the customer. As a result of this 
practice, only about one-third of the 
customers have thus far installed me- 
ters and receive water service on a 
metered basis. No strict regulations 
were imposed as to the type of meters 
to be installed. As a result, such me- 
ters were purchased by the customers 
as could be purchased to best advan- 
tage. The inventory reveals that 16 
different makes of meters are now con- 
nected to the system. The age and 
other descriptive data on each meter 
have been obtained. 


It is possible that a few of the me- 
ters may not be owned by the custom- 
er. It is stated in Exhibit I and II 
(Sheet No. 109) : 

“An appraisal of the Ripon Water 
Utility prepared in 1908 by the Rip- 
on Light and Water Company lists 46 


meters in service at that time and 12 
meters in stock as owned by the com- 
pany. Any of these 58 meters in serv- 
ice at the present time are included 
with the customer-owned meters. No 
separation was made here because it 
is impossible to definitely identify 
these 58 meters at this time.” 

[7, 8] Weare of the opinion that 
all meters should be owned, supplied, 
and maintained by, and at the expense 
of, the utility. In this manner it 
would be easier to carry forward a 
systematic program of testing all me- 
ters, making the repairs necessary, and 
maintaining all meters in proper op- 
erating condition. It would also be 
a distinct advantage for the utility to 
standardize on one or a few makes of 
meters. After acquiring ownership 
of meters now owned by customers, a 
large number of different makes could 


be gradually eliminated as repairs or 
replacements become necessary. 

We are of the opinion that these 
meters should be purchased from the 
customers on a depreciated Original 
cost basis, to be approved by us, upon 
proof of ownership of the meter by 
the customer. 


5. Metering of Flat Rate Customers 


[9] Nearly two-thirds of the pres- 
ent customers are supplied with serv- 
ice on an unmetered basis. It has been 
our experience that the supply of wa- 
ter on a flat rate basis considerably in- 
creases the required pumpage. This is 
due to waste resulting from unneces- 
sary use of water and lack of inspec- 
tion and repair of leaky fixtures. Flat 
rates are frequently discriminatory 
against metered-service customers, 
when the latter are required to pay in 
undue part for excessive and unneces- 
sary use of water by flat-rate custom- 
ers. The company evidenced a desire 
to place all service upon a metered 
basis. The rate schedules that will be 
herein authorized are worked out on 
the assumption that all service will 
be placed on a metered basis. 


6. Service in Northeast Portion of 
Ripon 

It is stated in the record that there 
are sections in Ripon, being mainly in 
the northeast part of the city, where 
water pressure is low, and that con- 
sideration has been given to improv- 
ing the service in this section by ei- 
ther extending a large transmission 
main across the mill pond or sinking 
a new well. The installation of a new 
well in that section would require the 
installation of new and additional 
pumping equipment. It is stated that 
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since existing pumping capacity of the 
system is adequate that a feasible plan 
would be to install a new intercon- 
necting transmission main. The es- 
timated cost of the latter plan is about 
$13,000. 

From an inspection of the distri- 
bution network, it appears that a large 
area is now served from a feeder that 
might be considered inadequate, espe- 
cially so if extensive industrial water 
requirements develop in this section. 
Distribution system maps on file indi- 
cate that the 8-inch main crossing the 
mill pond stream on Jackson street 
serves what can generally be described 
as the northeast section. In this area 
there are approximately 2,386 feet of 
8-inch main, 6,808 feet of 6-inch, 
7,766 feet of 4-inch, and 200 feet of 
2-inch main, or a total of 18,699 feet 
of main which are supplied with water 
service through the 8-inch main cross- 
ing the mill pond stream. 

[10] This project is not an im- 
mediate consideration in the revision 
of rates and operating conditions. It 
should be taken into consideration in 
the rates paid for service after such 
time as the improvement in service is 
actually effected. If constructed by 
the time that a final determination of 
rates is to be made in this case, the 
added investment and its effect on 
' rates should then be considered. 


7. Revenue Requirements—O perating 
Expenses, Taxes, Depreciation, and 
Return 
It is contemplated that water serv- 

ice in Ripon will be placed on a me- 


tered basis. Working out a schedule 
of rates to apply when all customers 
are metered must of necessity be based 
on judgment and estimates of con- 
[10] 
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sumption and pumpage following 
complete metering. In analyzing ex- 
isting consumer and fixture data for 
both metered and flat rate customers 
in the light of past experience, it 
should be possible to secure a fairly 
close approximation of consumption 
and revenues of all customers when 
metered. The analysis to determine 
a schedule of metered rates must also 
take into account the changes in plant 
and operating conditions that have 
heretofore been discussed. 

Although no schedule of proposed 
rates has been submitted by the com- 
pany, a “Summary of Normal Cost of 
Furnishing Service’ in Ripon with 
supporting tables was submitted at the 
time of the hearing (Exhibit 3). Cer- 
tain adjustments to items in the sum- 
mary have been made in our analysis. 
These will be discussed later. 

The following table gives a compar- 
ison of operating revenues, expenses, 
and fixed charges as reported by the 
company in its annual reports to the 
Commission for the years 1935 and 
1936, the schedule of “Normal Cost 
of Furnishing Service” (Exhibit 3) 
and normal costs as adjusted in our 
analysis. Contemplated changes in 
plant and operating conditions have 
been taken into consideration in pre- 
paring the costs included in our an- 
alysis. 

In determining revenue require- 
ments upon which to base a proposed 
schedule of rates certain adjustments 
to operating expenses and fixed charg- 
es as they now exist are necessary. We 
are also of the opinion that some ad- 
justments of certain cost items as es- 
timated by the company are reasonable 
and should be considered. A more 
detailed discussion follows as to the 
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WISCONSIN POWER AND LIGHT CO.—RIPON WATER UTILITY 


Revenues and Expenses 


1935 
$8,706 

7,701 

6,854 


Operating revenues 
Metered sales 
Flat rate sales 


Normal Cost 
of Furnishing Service 
1936 Exhibit 3 As Adjusted 
$10,090 
7,997 
7,067 





$23,261 

Operating expenses 

Source of water supply 

Electric power pumping 

Purification 

Transmission and distribution 

Commercial 

General 


$25,154 See “Revenue Requirements” 
1,287 455 460 
297 5,326 4,746 (a) 
65 46 46 
1,754 1,831 1,831 
1,277 3,138 2,425 (b) 
2,383 (c) 








Uncollectible bills 
Taxes 


2,040 2,654 
$11,891 


$8,600 $13,451 
50 50 50 

2,985 4,989 3,900 (d) 

2,901 1,628 3,533 (e) 





$12,055 
11,206 


Total deductions 
Operating incomes 





$14,536 $20,118 $19,374 
10,618 





Return 


( ) For comments see discussion following. 


amounts which have been included in 
our analysis for the major items of 
operating expenses and fixed charges. 

(a) Electric power pumping expen- 
ses. The allowance used by the com- 
pany and in our analysis is consider- 
ably in excess of the totals shown for 
1935 and 1936. The difference occurs 
with respect to the item “Power Pur- 
chased or Transferred from Other 
Departments.” For the revised fig- 
ure the costs of electric energy trans- 
ferred was computed at 2 cents per 
kilowatt hour. The company explains 
the difference as follows: 

“In 1935 and 1936 the company 
followed the accounting practice of 
charging the water utility and credit- 
ing the electric utility with only the 
operating expense associated with the 
energy transferred, which in 1936 
amounted to only .3 cent per kilo- 
watt hour. To follow this procedure 
in this case would involve apportion- 
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14,214 
$34,332 


8,766 (£) 
$28,140 











ing the investment in electric generat- 
ing stations, transmission lines, sub- 
stations, distribution system, and 
miscellaneous general equipment used 
and useful in delivering power to the 
Ripon water utility. From informa- 
tion available, it is evident that such 
computation would produce a power 
cost in excess of the amount used here- 
in. To avoid the excessive cost of 
making such an allocation of electric 
investment, we are setting the cost 
of power at substantially the same 
price that municipal water utilities 
owned by the company are obtaining 
power.” 

The cost of power to municipal 
water utilities referred to by the com- 
pany is the average cost of total mu- 
nicipal power sales by the company. 
This probably includes some sewage 
department use where total power re- 
quirements are purchased on one me- 
ter. The summary of average cost 
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submitted by the company is as fol- 
lows: 


Municipal Power Sales of Wisconsin Power 
and Light Company 

Revenue Per 
Year Kw. Hr. Sold Kw. Hr. 
1932 2,508,733 
1933 3,313,007 
1934 3,576,252 
1935 3,516,163 
1936 4,231,601 


Revenue 
$64,654.07 
71,896.10 
74,904.83 
75,006.98 
86,114.36 

On the basis of information at hand 
it appears that a rate of 2 cents per 
kilowatt hour is fair and that it could 
reasonably be used for the purpose of 
estimating the cost of electric energy 
used in pumping water. 

Some saving in pumpage will be ex- 
perienced following the metering of 
allcustomers. There are cases on rec- 
ord where pumpage has been decreased 
by more than 50 per cent following a 
complete change from unmetered to 
metered service. Although approxi- 


mately two-thirds of water customers 
at Ripon will be metered, it is not like- 
ly that the saving will be as large as 


this ratio indicates. It is probable 
that the majority of large-use custom- 
ers and especially industrial water cus- 
tomers are already metered. A con- 
servative estimate has been made of 
the consumption of existing unme- 
tered customers when metered. On 
the basis of information at hand and 
from our experience on the use of wa- 
ter by unmetered customers, we esti- 
mate that the saving in total pumpage 
due to the metering of about two- 
thirds of total customers now unme- 
tered, will be at least 15 per cent. An 
adjustment to reflect a saving of 15 
per cent in total pumpage has been 
made in the energy requirements as 
estimated by the company. 

[11] (b) Commercial expenses. 
Commercial expenses as reported by 
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the company during the five years 
1932 to 1936, inclusive, have averaged 
$1,215 per year. The expense for 
1936 was $1,277. In its schedule of 
normal operating expenses the com- 
pany has increased the total for these 
expenses to $3,138. In arriving at 
this total the company has allocated 
the 1936 total commercial expense of 
the entire Ripon district on a per cus- 
tomer basis. The number of custom- 
ers include electric, both urban and ru- 
ral, gas and water. The accounting 
procedure followed by the company at 
the present time is to allocate the ex- 
penses on a gross revenue basis. 


The basis now suggested by the 
company appears as a more logical 
and reasonable basis although the ef- 
fect would tend to be to overstate 
somewhat the portion allocable to Ri- 
pon water operations. This is partly 
due to the fact that a per customer 
basis does not, without adjustment, 
take into account the fact that some 
items of commercial expense such as 
meter reading, testing, removing, and 
resetting meters, and to a certain ex- 
tent, billing and collecting are higher 
for rural electric customers than for 
urban. Some of these costs are also 
higher for electric customers in the 
smaller unincorporated communities 
in the Ripon district than for electric 
customers in a city of Ripon’s size. In 
our opinion some adjustment should 
be made to a purely per customer 
basis. Some factor rating should be 
given to the different classes of utility 
customers within the district, and a 
total of commercial expense arrived at 
in that manner. 

The method of billing, whether 
quarterly or monthly, should also be 
taken into consideration. At the pres- 
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ent time the company bills quarterly. 
It has proposed a change to a monthly 
basis. Monthly meter reading and 
billing would fit in with the regular 
routine followed with respect to elec- 
tric and gas customers, and would 
probably not occasion any material in- 
crease in labor and expense over what 
exists at the present time. The com- 
pany also follows the monthly basis 
of billing in another community where 
it also supplies combined utility serv- 
ices. 

Considering all facts involved, we 
find that $2,425 of total commercial 
expenses of the Ripon district is a 
reasonable amount to be included in 
the analysis in this case and to be as- 
signed against water operations in 
Ripon. 

[12] (c) General. In the com- 
pany's “Summary of Normal Cost of 
Furnishing Service,” the allowance 
for general and miscellaneous expen- 
ses apportionable to the Ripon water 
utility was based on the number of 
dollars annually expended for the wa- 
ter utility as compared with the 
amounts expended for other utilities 
of the company as a whole, after elim- 
inating from the expenses the items 
of fuel, purchased power, and steam 
generation apportionment expenses. 
Such general expenses as could be 
charged directly to railway and bus 
or deducted as indirect charges to con- 
struction were also eliminated by the 
company in its computation. As a 
result the company arrives at a ratio 
for 1936 general expense as_ being 
38.289 cents per dollar of assessable 
expense.” This ratio was then ap- 
plied to the amount of direct operat- 
ing expense, eliminating ‘“‘power trans- 
ferred,” and including commercial 
24 P.U.R.(N.S.) 


expenses as shown in the summary of 
normal operating expenses. The to 
tal amounts to $2,654. 

In our analysis we have followed the 
same method and have used the same 
ratio per dollar of assessable expense. 
Because of adjustments made in the 
cost of energy transferred and com- 
mercial expense, the total general ex- 
pense allowance amounts to $2,383, 
We believe that this allowance is rea- 
sonable and should be considered in 
establishing a reasonable schedule of 
rates. 


[13] (d) Taxes. An equitable ap- 
portionment of taxes paid by a com- 
pany as a whole, to the respective di- 
visions of utility service in which a 
company is engaged, presents many 
complications. Some taxes such as 
the tax on electric energy, gasoline, 
and license taxes can be directly as- 
signed to a specific department. Oth- 
er taxes, particularly the “Federal In- 
come Tax’ and “‘Real Estate and Per- 
sonal Property Tax” must be appor- 
tioned on some reasonable basis. The 
company has followed the policy of 
assigning directly such taxes as can 
be directly traced and apportioning 
the balance on a gross revenue basis. 

In the summary of normal cost of 
furnishing service submitted by the 
company, the estimated tax expense 
was computed at 2 per cent of the ap- 
proximate book value of the Ripon 
water utility, taxes of the company as 
a whole amounting to approximately 
this ‘percentage. In 1936, including 
common and joint property in service, 
the tax ratio was 1.99 per cent of the 
book value reported at the beginning 
of the year. 

We are somewhat skeptical of fol- 
lowing precisely the basis suggested 
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by the company. Probably the major 
factor affecting the determination of 
assessment value is the earning power 
of the property as represented by its 
revenues. The various types of util- 
ity services furnished by the company 
are characterized by different turn- 
over ratios and different requirements 
of investment per dollar revenue so 
that a property basis may not always 
be a fair and comparable measure of 
earning power. Although an alloca- 
tion of taxes on a value-of-property 
basis has merits of its own, we are of 
the opinion other possible bases of ap- 
portionment should also be given con- 
sideration. 

Considering all factors involved and 
giving due weight to the various ba- 
ses that may reasonably be used in al- 
locating taxes, we find that $3,900 is 
a reasonable amount to be included in 
the analysis in the case and to be as- 
signed against water operations in 
Ripon. 


(e) and (f) Depreciation and re- 
turn. In proceeding with an analysis 
of revenue requirements, the two 
items of depreciation and return are 
related and should be considered in 
connection with each other. In Ex- 
hibit 3, the company has submitted a 
summary of investment based upon 
prices at dates of original installation 
(estimated historical cost) as adjust- 
ed for property that is to be purchased 
from the city and customers and also 
adjusted for necessary replacements, 
retirements, and investment in new 
property. Allowance for depreciation 
was computed on a 3 per cent sinking- 
fund basis by applying composite av- 
erage lives of property to the invest- 
ment as shown by the principal prop- 
erty and plant accounts. The depre- 
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ciation accrual on this basis amounts 
to $1,628 a year. 

The historical cost value, after con- 
templated changes have been made, 
was estimated by the company at 
$235,047. To this an allowance of 
$1,850 was added for working capital, 
materials, and supplies. A 6 per cent 
return was computed on this unde- 
preciated historical cost value and in- 
cluded in the summary submitted. 

[14-18] The depreciation expense 
that is at present charged to Ripon 
water operations is an apportionment 
of total company depreciation expense 
on general property, automobiles, and 
tracks. For the purpose of establish- 
ing a reasonable schedule of water 
rates, it is necessary to determine, if 
possible, the necessary depreciation 
accrual on the Ripon waterworks 
property which will compensate for 
the exhaustion of service capacity or 
the “using up” of capital in the rendi- 
tion of service. We are of the opin- 
ion that the most satisfactory method 
of determining the necessary accrual 
is on an age and life basis. This is 
also the most satisfactory method of 
determining the measure of accrued 
depreciation that exists for the prop- 
erty as a whole. To show the depre- 
ciation that has actually taken place, 
it is necessary to take into account the 
“remaining life” of the property and 
the “average life” of the same kind of 
utility property. In the analysis that 
we have prepared we have used the 
straight-line method of accruing de- 
preciation and of determining the 
measure of accrued depreciation that 
exists for the property as a whole. 


In computing the plant investment 
upon which to base an allowance for 
depreciation and return, the company 
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has included an overhead allowance 
of 15 per cent. 

In view of the circumstances recited 
below, we believe that the company’s 
estimate of 15 per cent general over- 
heads is too high. The property has 
been developed and gradually built up 
in an irregular and disorganized man- 
ner. Some of the property is city 
owned and was added on the initiative 
of the city. Some property is also 
owned by the customer. Numerous 
irregular service connections exist. 
Up to the present time no complete 
records of the location and kind of 
property in place were available. 


These circumstances do not indicate 
the amount of engineering and super- 
vision which an allowance of 15 per 
cent general overhead contemplates. 
All the elaborate calculations in this 
case have been based upon a plant val- 


ue figure including 15 per cent gener- 
al overheads. Rather than adjust 
these detailed calculations to an over- 
head allowance which we regard as 
reasonable for this property, account 
is being taken of the probable amount 
of excessive overhead expense in our 
consideration of fair value of the 
property and in reducing to a mini- 
mum the conservative allowance for 
margin of error in estimating the 
probable revenues from use of water 
by unmetered customers when meters 
are installed. 


In order to arrive at an investment 
figure, after the necessary changes and 
improvements, upon which to base a 
rate of return, we have used the in- 
ventory and appraisal figures as of 
“date of installation” that were used 
by the company in preparing its an- 
alysis. The estimate of plant values 
on a straight-line depreciated basis, is 
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based upon the same “age and expect- 
ed life data’”’ as was used by the com. 
pany in computing the values upon a 
sinking-fund curve. 

The depreciated value on a histori- 
cal cost basis of property owned by the 
company is estimated at $116,797, 
The depreciated value of property 
owned by the city and customers, in- 
cluding mains, meters, meter installa- 
tions, lead and copper services, is es- 
timated at $12,862. This makes a to- 
tal depreciated value of $129,659, in- 
cluding overheads, for property now 
in place, excepting iron services owned 
by customers. The cost of necessary 
replacements and improvements, with 
overhead allowance, is estimated as 
follows: 


Meters 

Meter installation 

Replacing mains—excess of new in- 
vestment over original cost of mains 
retired ($1,677 + 7,400) — (2,596 + 
1,562) 

Replacing services 


An investment in new services to re- 
place the iron services now owned by 
customers has not been included in the 
above tabulation. It is assumed that 
the iron services will be gradually re- 
placed as they wear out. An allow- 
ance has been included in maintenance 
and depreciation expense for iron 
services. The decreased cost of main- 
tenance and depreciation of lead or 
copper services replacing iron services 
should tend to offset part of the in- 
creased return due to larger invest- 
ment. Neither has an allowance been 
included for more adequately supply- 
ing service to the northeast portion of 
Ripon, 

From the above analysis it is estl- 
mated that the depreciated value of 
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property and plant used and useful in 
the supply of water service following 
the purchase of mains, services, and 
meters now owned by the city and 
customers and following the making 
of necessary replacements and im- 
provements is $144,253. An allow- 
ance of $1,850 was included by the 
company for working capital and ma- 
terials and supplies, which, added to 
the prior amount gives a net earning 
value of $146,103. We are of the 
opinion that for the purposes of this 
case, $146,103 may be used as a net 
earning value upon which to base a 
rate of return. 

In order that accrued depreciation 
and depreciation expense be consist- 
ent, depreciation expense must also be 
related to an age and expected life 
basis. For the purposes of our anal- 
ysis, depreciation expense has been 
computed on a straight-line basis. The 
depreciation expense allowance com- 
puted by the company is based on data 
shown in Schedule 2.0, Exhibit 3. In 
using the same estimated lives of 
property as indicated in Schedule 2.0 
and by applying same to historical cost 
of property and plant after the con- 
templated changes have been made, 
the depreciation accrual on a straight- 
line basis will amount to $3,533. It 
is assumed that iron services will be 
replaced gradually as they wear out. 
Hence, depreciation has been included 
on the historical cost of iron services. 
The above allowance is equivalent to 
a composite rate of 1.68 per cent. We 
are of the opinion that an allowance 
of $3,533 for depreciation is reason- 
able for the purposes of determining 
a schedule of rates in this proceeding. 

The company in its analysis has 
computed the allowance for return at 


151 


the rate of 6 per cent. In a number of 
cases during the last several years we 
have held a rate of return of 54 per 
cent as adequate and reasonable for a 
water utility. 

[19] In view of the methods used 
in determining a reasonable rate base 
in this proceeding and the rates of re- 
turn found reasonable in other recent 
cases, we believe that a 6 per cent rate 
of return is reasonable in this pro- 
ceeding. This is equivalent to a some- 
what lower rate of return if other 
methods of determining accrued de- 
preciation and a rate base had been 
used. 

In view of the foregoing consider- 
ations we have used 6 per cent in our 
calculations for the purposes of es- 
tablishing a tentative schedule of 
rates. On a net earning value of 
$146,103 this would be $8.766. 

The respective amounts for operat- 
ing expenses, taxes, depreciation, and 
return, as indicated in the above 
analysis, total $28,140. We believe 
that these revenue requirements are 
reasonable and should serve as a fair 
basis upon which to establish revised 
tentative schedules of rates. 


8. Allocation of Costs—Fire Protec- 
tion and General Service 


[20-23] The Ripon water utility 
supplies two major types of service— 
fire protection service and general 
water service. Any determination of 
reasonable rates should take into ac- 
count the apportionment of operating 
expenses and fixed charges to each 
major class of service. In making 
such an allocation we are aware that 
it is difficult to draw any definite lines 
in apportioning the value of items and 
to reach results upon which all could 


24 P.U.R.(N.S.) 





WISCONSIN PUBLIC SERVICE COMMISSION 


be expected to agree. The results 
must be determined by careful study 
and consideration, and the exercise of 
judgment as to what is fair. 

An apportionment of operating ex- 
penses and fixed charges has been pre- 
pared following the lines and princi- 
ples used in previous studies. The in- 
dividual account totals of operating 
expenses have been apportioned to 
what are commonly termed “capacity,” 
“output,” and “direct” costs. ‘‘Gen- 
eral and miscellaneous” expenses were 
apportioned on an overhead basis as 
shown by the division of operating 
expenses other than ‘“‘general and mis- 
cellaneous” expenses. 

“Capacity” costs and the fixed 
charges of taxes, depreciation, and al- 
lowance for return were apportioned 
on the basis of what was estimated to 
be the percentage of plant investment 
that should be allocated to fire-protec- 
tion service requirements. The figure 
used in our analysis for the latter was 
38.6 per cent. Only 14 per cent of 
“output” costs were allocated to fire 
protection service on the assumption 
that water actually used in fire pro- 
tection service is but a small frac- 
tion of total pumpage. “Direct” ex- 
penses were allocated directly to 
the two major classes of service as 
shown by the nature of the expense 
items. 


We believe that the percentage used 
for plant investment apportionable to 
fire protection service requirements is 


a conservative estimate. In determin- 
ing the maximum and minimum re- 
quirements of fire streams and pump- 
ing capacity for a city the size of Ripon 
by applying “Freeman’s formulas,” 
commonly used for these purposes, we 
estimated maximum fire requirements 
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of about 2,200 gallons per minute, and 
a minimum of about 700 gallons per 
minute. According to the recom. 
mendations of the National Board of 
Fire Underwriters (The Water W orks 
Practice Manual) American Water 
Works Association, 1929 edition, p. 
759) the required fire flow for a city 
of 4,000 population is about 2,000 
gallons per minute. In our analysis 
of investment apportionable to public 
fire protection service we have as- 
sumed a maximum of only six fire 
streams or about 1,200 gallons per 
minute and a minimum of 700 gallons 
per minute. Any inadequate or sur- 
plus plant capacity that might exist 
should, and would by this method, be 
shared equally by the two classes of 
service. 

The following summary shows the 
totals of costs that should be appor- 
tioned to the two major classes of 
service : 

Fire 
Protection 

Service 


General 
Services 
$1,913 
4,484 
4,115 


$10,512 
50 


Total 
see $3,116 


Costs 
“Capacity” 
“Output” 
“Direct” 


Total .... $11,891 
Uncollectibles 50 
3,533 
3,9 


, 


8,766 
Total F.C. $16,199 9,946 
Total ... $28,140 $20,508 


[24] The apportionment of costs 
indicates that under the revised set-up, 
approximately $7,632 of expenses and 
fixed charges should be allocated to 
and paid by public fire protection serv- 
ice. The amount which is reported 
that the city paid in 1936 was $7,066- 
.80. The rate that was established in 
1910 for the Ripon Light and Water 





$1,379 


Depreciation .. 


6,253 


———_- 


$7,632 
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Company was $6,082 per year for 102 
hydrants then installed, plus $59 per 
hydrant per year for additional hy- 
drants installed thereafter. This rate 
was continued until 1924 when a 10 
per cent reduction was granted by the 
company. According to our informa- 
tion this reduction was granted as a 
concession to the city when it pur- 
chased a pumper to increase pressure 
for fire-fighting purposes, rather than 
impose a demand for increased fire- 
fighting pressure on the entire distri- 
bution system of the city. We find 
no record of any formal filing of this 
reduction with the Commission. The 
reduction of 10 per cent has been con- 
tinued to the present time. At the 
rate in effect prior to the 10 per cent 
reduction, the charge for fire protec- 
tion service at the present time would 
be $7,911. This is about $280 more 
than the allocation of costs indicates 
should be paid by the city for this class 
of service. 

According to our information, it is 
more in line with modern and accept- 
able waterworks practice to require 
that water pressure be increased for 
fire-fighting purposes by means of 
equipment owned by the municipality, 
rather than to require the water utility 
to increase the pressure in its mains 
by means of its own pumping equip- 
ment. We are of the opinion that the 
need for the concession which has been 
granted in the past does not now exist 
and that a rate for public fire protec- 
tion service yielding approximately 
$7,630 per year would be fair and rea- 
sonable, 


9. Revised Rates for General Service 


The allocation of costs previously 
set forth indicates that approximately 
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$20,500 of revenue should be secured 
from general service. In our analysis 
this also includes private fire-protec- 
tion service. The problem involved 
is to formulate a schedule of metered 
rates which when applied to all cus- 
tomers when metered will yield the 
revenues expected. This problem is 
complicated by the fact that about two- 
thirds of all customers are now served 
on a flat rate basis. Any estimates of 
the consumptions of the flat rate cus- 
tomers when metered will involve a 
large measure of judgment. From 
analysis of individual consumption 
data for present metered customers as 
broken down by residential, commer- 
cial, and industrial customers, and of 
data regarding the number of rooms, 
sinks, baths, lavatories, water closets, 
and other water fixtures of flat rate 
customers, a fairly close approxima- 
tion can be made of consumptions and 
revenues from existing flat rate cus- 
tomers when metered. The estimate 
of revenues should be satisfactory, es- 
pecially so if made conservatively. Ex- 
perience and knowledge available from 
the records in other instances where 
service was changed to a metered basis 
is also helpful in preparing such es- 
timates. Since judgment does enter 
to such a large extent into the esti- 
mates of revenues, the schedule of 
rates should be authorized for a 
limited period of time and final re- 
view made at the expiration of such 
period. 

The schedule of metered rates 
which will herein be authorized is esti- 
mated to yield an annual revenue of 
approximately $21,015. This esti- 
mate of revenues compares as fol- 
lows with present revenues from 
metered and flat rate customers: 
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Present 

Rates 

(1936) 

Metered customers $10,090 $10,578 
Flat rate customers .... 7,534 9,974 
Private fire prot. service 463 463 


$18,087 $21,015 


Proposed 
Rates 





[25] The rate schedule for general 
service herein authorized is a service- 
charge type of rate. This is the same 
type of rate as the company now has 
in effect at Beloit where it also supplies 
water service. With the exception of 
several modifications, the rate schedule 
is generally similar to the Beloit rate. 
In this respect the adoption of the 
rate schedule herein authorized will 
be a move in the direction of stand- 
ardization of water rates of the com- 
pany. 

Customers in Ripon are already 
familiar with the fixed-charge type of 
rate. The company now has in effect 
in Ripon a fixed-charge type of resi- 
dential-electric rate and optional com- 
mercial-lighting rate. 

Revenues estimated from the appli- 
cation of rates herein authorized will 
be approximately $500 in excess of 
the amount assigned to general serv- 
ice by the apportionment of costs pre- 
viously discussed. 

Rather than adjust the detailed cal- 
culations to an overhead allowance 
which we regard as reasonable, the 
conservative allowance for margin of 
error in estimating the probable reve- 
nues from use of water by unmetered 
customers when metered, has been re- 
duced to a minimum. In view of the 
considerations set forth, the margin 
and total of revenues expected from 
general users appear reasonable and 
adequate for the purposes of this 
order. 
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10. Rules and Regulations 


The company desires to adopt a 
more complete and satisfactory set of 
rules and regulations than are now in 
effect and on file with the Commission, 
Extension rules governing main ex- 
tensions to connect 1.ew customers 
have already been filed by the com- 
pany effective March 1, 1937. The 
provisions of these rules appear to be 
reasonable and should continue to 
apply. 

No detailed rules and regulations 
other than a revised extension rule 
have been submitted by the company, 
It does not appear necessary that a 
complete set of such rules and regula- 
tions be formally set forth and author- 
ized in this order at this time. These 
can be subsequently drafted and sub- 
mitted to the Commission for approv- 
al. The Commission will make avail- 
able to the company such regulations 
as are standard and as have been 
adopted by other water utilities operat- 
ing in this state. 

The Commission, having duly met 
and considered all the evidence in this 
proceeding, makes the following find- 
ings: 

(1) Reasonably adequate service as 
a water utility in the city of Ripon 
requires that (a) the Wisconsin Pow- 
er and Light Company within sixty 
days of the date of this order acquire 
the mains, lead, and copper services 
(from main to curb), and meters now 
owned by the city or customers and 
operate, maintain, and replace, when 
necessary, the property so acquired; 
and (b) at its own expense maintain, 
and replace, as it becomes necessary, 
the existing iron services now owned 
by customers. 

(2) Reasonably adequate water serv- 
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ice in the city of Ripon requires that on and a reasonable rate of return, under 
or before six months from the date of _ the circumstances of this case, will be 
this order the water furnished all regu- 6 per cent; 
lar residential, commercial, and indus- (4) In accordance with finding 
trial consumers shall be metered by (3), and after compliance with the 
meters to be furnished and installed order herein respecting the acquisi- 
by the company. tion of property and metering of cus- 
(3) Upon completion of the ac- tomers, the present schedule of rates 
quisition of property in accordance for water service by the Ripon water 
with finding (1) and the metering of utility will be unreasonable and dis- 
customers in accordance with finding criminatory, and the revised schedules 
(2), a reasonable rate base for the of rates hereinafter ordered will be 
Ripon water utility will be $146,103 reasonable and nondiscriminatory. 





UNITED STATES SUPREME COURT 


Denver Union Stock Yard Company 


UV 


United States et al. 


[No. 798.] 
(— U. S. —, 82 L. ed. —, 58 S. Ct. 990.) 


Return, § 52 — Avoidance of confiscation — Adequacy of rates — Fair value 
basis. 

1. A stockyard company, as of right safeguarded by the due process 

clause of the Fifth Amendment, is entitled to rates, not per se excessive 

and extortionate, sufficient to yield a reasonable rate of return upon the 

value of property used, at the time it is being used, to render service, p. 


159. 


Valuation, § 193 — Property excluded — Property not used or useful. 
2. A stockyard company is not entitled to have included in the rate base 
any property not used and useful for the purpose of rendering services, 
p. 159. 

Valuation, § 226 — Property used or useful — Stockyard company — Stock 

show property. 

3. Property owned by a stockyard company and on which a stock show 
is conducted by an association, not used and useful for the performance 
of services covered by rates being regulated by the Secretary of Agricul- 
ture, is properly excluded from the rate base, although the stock show 
may stimulate the stockyard company’s business; any expense of that sort 
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should be allowed as operating expense as a charge against income, p, 
160 


Valuation, § 192 — Property excluded — Stockyard company — Trackage and 
unloading and loading facilities. 
4. Trackage and unloading and loading facilities of a stockyard company 
are properly excluded from the basis for stockyard rates when the service 
of unloading and loading live stock is paid for by the carriers and stock- 
yard services do not commence until unloading ends and they end when 
loading begins, p. 160. 

Valuation, § 413 — Evidence of expert — Land value — Qualification of witness. 
5. A finding as to land value is not shown to have been made without 
evidence when based upon evidence of an experienced civil engineer long 
engaged in land appraisal work under the Interstate Commerce Commission 
and later practicing as consulting engineer and valuation engineer of a 
governmental bureau, in which capacity he has given testimony in a number 
of rate proceedings, although he never lived in the city where the property 
is located, and had not previously appraised any land there or in that 
vicinity or assembled or appraised any large industrial tracts, p. 161. 


Valuation, § 330 — Going concern value. 

6. The value of public utility property is single in substance, and while it 
may be considered as made up of tangible and intangible elements, it is 
not necessarily to be appraised by adding to cost figures attributable to mere 
physical plant something to cover the value of the business; value depends 
upon use and is measured, or at least significantly indicated, by the profit- 
ableness of present and prospective service rendered at rates that are just 
and reasonable, p. 161. 


Valuation, § 333 — Going concern value — Relation to cost. 
7. Value of a going concern may be less than, equal to, or more than, 
present cost of plant less depreciation plus necessary supplies and working 
capital, since a plant without business, present or prospective, would be 
worth much less than the cost figures found to represent value, p. 161. 


Valuation, § 332 — Going concern value — Separate allowance. 


8. No error was found in a refusal to add a separate amount to the rate 
base of a stockyard company to cover going concern value, p. 161. 


Discrimination, § 5 — Power of Secretary of Agriculture — Rates for service 
formerly free — Stockyard company. 

9. Prescription by the Secretary of Agriculture of maximum rates to cover 
sales of live stock at a stockyard, for which the stockyard company has 
made no charge in the case of traders, does not unlawfully invade the com- 
pany’s right as owner to manage the yard and control its business policy, 
since the statute denounces unjust discrimination and requires the company 
to charge, and empowers the Secretary to prescribe, rates that are non- 
discriminatory, and such rates are prescribed and revenues obtainable from 
them included in the estimate of income to the end that the company may 
not exact from producers and others selling at the yard charges sufficient 
to cover the part of its operating expenses that is fairly attributable to 
sales made by traders, p. 163. 


Return, § 50 — Confiscation — Small inadequacy of income — Variable elements 
affecting income. 
10. A decision on the question whether rates established are confiscatory 
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because of the exclusion of certain claimed allowances for operating expense 
cannot be made to turn on a relatively small margin of inadequacy of esti- 
mated return, in view of the variable elements to which the company’s pro- 


spective income is subject, p. 164. 


Expenses, § 19 — Dues, donations, and subscriptions — Immaterial effect of 
disallowance — Company control over expenditure. 
11. The court need not decide whether a stockyard company as of con- 
stitutional right is entitled to have included in its operating expenses, for 
the future, dues, donations, and subscriptions of a trivial amount when 
the company has control over these items and the company’s estimated 
income is subject to variable elements, p. 164. 


Return, § 63 — Confiscation — Burden of proof. 


12. The burden was upon a stockyard company by direct allegation plainly 
to set forth the facts on which it intended at a trial to maintain that rates 
established by the Secretary of Agriculture were confiscatory, p. 165. 


Appeal and review, § 18 — Questions not considered below. 


13. An appellant is not entitled to have an issue decided by the Supreme 
Court when it was not appropriately presented below, p. 165. 


Return, § 107.1 — Stockyard company — Confiscation. 


14. An allowance amounting to 64 per cent for return on the value of the 
property of a stockyard company was held not to be confiscatory, p. 166. 


[May 31, 1938.] 
yyw from judgment of District Court of the United 


States for the District of Colorado dismissing a suit to 
enjoin enforcement of an order of the Secretary of Agriculture 


prescribing stockyard rates; judgment affirmed. 


For lower 


court decision see 21 F. Supp. 83. 


Robert G. Bos- 
worth, of Denver, Colorado, argued 
Wendell 
Berge, of Washington, D. C., argued 


APPEARANCES: 


the cause for appellant; 


the cause for appellees. 


Mr. Justice BuTLER delivered the 
opinion of the court: November 8, 


1934, the Secretary of Agriculture 
initiated proceedings in which, Feb- 
ruary 17, 1937, after extended inves- 
tigation, taking of much evidence and 
full hearing, he made findings of fact 
and an order, prescribing maximum 
rates to be charged by appellant for 
services rendered by it. March 9, 





17 USCA § 211. “Whenever after full 
hearing . the Secretary is of the opin- 
ion that any rate, charge, regulation, or prac- 
tice of a stockyard owner or market agency, 
for or in connection with the furnishing of 
stockyard services, is or will be unjust, un- 
reasonable, or discriminatory, the Secretary— 

“(a) May determine and prescribe what 
will be the just and reasonable rate or charge, 
or rates or charges, to be thereafter observed 
in such case, or the maximum or minimum, 
or maximum and minimum, to be charged, 
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and what regulation or practice is or will be 
just, reasonable, and nondiscriminatory to be 
thereafter followed; and 

“(b) May make an order that such owner 
or operator (1) shall cease and desist from 
such violation to the extent to which the 
Secretary finds that it does or will exist; 
(2) shall not thereafter publish, demand, or 
collect any rate or charge for. the furnishing 
of stockyard services other than the rate or 
charge so prescribed, or in excess of the 
maximum or less than the minimum so pre- 
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1937, it commenced this suit * to set 
aside the order on the ground that the 
prescribed rates are confiscatory and 
that enforcement of the order would 
deprive the company of its property 
without due process of law in viola- 
tion of the Fifth Amendment. The 
case was submitted on stipulations 
and the evidence before the Secre- 
tary. The court made findings of 
fact, stated conclusions of law, an- 
nounced opinion (1937) 21 F. Supp. 
83, and entered decree dismissing the 
bill. 

The challenged rates include mar- 
keting charges per head; they are ap- 
plicable only when sales are made, 
and are the same without regard to 
the time the stock remains in the 
pens. These are called “yardage 


charges.” Appellant makes no charge 
for use, as such, of pens or other fa- 
cilities; its charges for feed, bedding 


and other services are regulated by 
the order. About three-fourths of 
the total number of animals received 
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at the yard are sold there. Some are 
sold to traders, also called dealers and 
speculators, and held in the yard until 
sold again. Appellant has never made 
any charge against traders for re. 
sales or reweighing for sale except 
when the resale was through commis- 
sion men. For that service, the or- 
der prescribes rates which for con- 
venience may be referred to as “yard- 
age charges to traders.” Appellant’s 
activities are not confined to services 
covered by the order. It unloads and 
loads live stock from and into cars of 
railroads serving the yard, and re- 
ceives from the carriers compensa- 
tion not regulated by the Secretary, 
If enforced, the order will reduce rev- 
enue from charges for yardage serv- 
ices by about 84 per cent, and from 
charges for other services by about 
19 per cent; miscellaneous revenues 
in a substantial amount are not af- 
fected; total revenue will be reduced 
by about 84 per cent.° 

To ascertain the amount on which 





scribed, as the case may be; and (3) shall 
conform to and observe the regulation or 
practice so prescribed.” 


27 USCA § 217; 28 USCA §§ 44, 47(a). 


3 The Secretary in his brief furnishes the 
court the following statement. “The revenues 
produced from an application of the rates pre- 
scribed by the Secretary to the volume of 
business used by him as a rate factor are 


Volume 
used asa 
Yardage: rate factor 
Cattle: 
Rail 
Truck-ins 
Resales 
Bulls 


Calves: 
Rail 
Truck-ins 
Resales 

Hogs: 

Rail 
Directs 
Truck-ins 
Resales 
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Rates under 
investigation investigation 


$530,117. The revenues produced by an ap- 
plication of the rates under investigation to 
the volume used by the Secretary as a rate 
factor are $579,342. The $530,117 produced 
by the prescribed rates is 91.5 per cent of 
the $579,342 produced by the rates under in- 
vestigation. 

“The following table shows the method and 
computations by which these results were 
obtained : 


Revenues 
from rates 
prescribed 


Revenues from 
rates under Rates 
prescribed 
0.35 113,750 $97,500 
. 40 ‘ 26,250 

1.00 


BA 
ah 
12 


12 
14 
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appellant is entitled to earn a return, 
the Secretary determined what land 
and structures were used and useful 
for performance of the services, and 
to present value of land added cost 
of reproduction new less depreciation 
of structures, and allowances on ac- 
count of a bridge and sewage disposal 
plant being built, and working capital. 
The total is slightly less than $2,792,- 
700, which the Secretary adopted as 
rate base. He found 63 per cent to be 
a reasonable rate of return, $530,117 
the revenue procurable if prescribed 
charges be put in effect, and $346,545 
the operating expenses, leaving a net 
return of $183,572, slightly more than 
64 per cent on the value of the prop- 
erty. 

Appellant accepts as correct the 
Secretary’s estimate of cost of repro- 
duction less depreciation of property 
found to be used and useful, and also 
the allowances above mentioned. But 
it objects to his exclusion of land and 
improvements used for a stock show 
and for trackage and facilities for un- 
loading and loading live stock, to his 
valuation of the land, to his treatment 
of going concern value, to his refusal 
to allow certain items that it claims 


to be operating expenses, and to the 
rate of return found by him to be rea- 
sonable. 

[1,2] The rate base. As of right 
safeguarded by the due process clause 
of the Fifth Amendment, appellant is 
entitled to rates, not per se excessive 
and extortionate, sufficient to yield a 
reasonable rate of return upon the 
value of property used, at the time it 
is being used, to render the services. 
Willcox v. Consolidated Gas Co. 
(1909) 212 U. S. 19, 41, 53 L. ed. 
382, 395, 29 S. Ct. 192, 48 L.RA. 
(N.S.) 1134, 15 Ann. Cas. 1034; 
Minnesota Rate Cases (Simpson v. 
Shepard [1913]) 230 U.S. 352, 434, 
57 L. ed. 1511, 1555, 33S. Ce 7am, 
48 L.R.A.(N.S.) 1151, Ann. Cas. 
1916A, 18; Bluefield Water Works & 
Improv. Co. v. West Virginia Pub. 
Service Commission, 262 U. S. 679, 
690, 67 L. ed. 1176, 1181, P.U.R. 
1923D, 11, 43 S. Ct. 675; Public 
Utility Comrs. v. New York Teleph. 
Co. 271 U. S. 23, 31, 70 L. ed. 808, 
812, P.U.R.1926C, 740, 46 S. Ct. 
363; McCardle v. Indianapolis Water 
Co. (1926) 272 U. S. 400, 414, 71 
L. ed. 316, 326, P.U.R.1927A, 15, 47 
S. Ct. 144; Los Angeles Gas & E. 
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Corp. v. California R. Commission, 
289 U. S. 287, 305, 77 L. ed. 1180, 
1192, 'P.U:R.I933C, 229, 53.S.. Gr. 
637. But it is not entitled to have 
included any property not used and 
useful for that purpose. Cf. St. Jo- 
seph Stock Yards Co. v. United 
States (1936) 298 U. S. 38, 56, 80 
L. ed. 1033, 1043, 14 P.U.R.(N.S.) 
397, 56 S. Ct. 720. 

[3] The stock show property ex- 
cluded. The stock show is held on 
property owned by appellant and is 
conducted by an incorporated asso- 
ciation not organized for pecuniary 
profit. It continues for about one 
week in January of each year. The 
Secretary found a part of that prop- 
erty, which is operated by the Colo- 
rado Horse and Mule Company, to 
be used and useful for performance 
of services covered by the rates regu- 
lated by him, and included it in the 
rate base. He appraised the rest of 
the show property, which consists of 
2.633 acres and improvements there- 
on, at $219,033, but excluded it as 
not used for the performance of serv- 
ices covered by the rates he regulates. 


For payment of expenses of the 
show there is used the money received 
for admission to it and to other events 
on the property, and also some that 


is donated for that purpose. Appel- 
lant assumes the carrying charges, 
including interest and taxes; when 
the show is unable to pay rental suffi- 
cient to cover all charges, appellant 
absorbs the deficit. It requested find- 
ings in substance as follows: Large 
quantities of live stock are entered in 
the show and much is sold on the show 
property. Some is sold in the yards 
operated by appellant. The show at- 
tracts buyers and throughout the year 
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widens the outlet for producers’ stock, 
operates to increase receipts, makes 
for improvement of stock raised and 
for higher prices, has educational val- 
ue, and advertises the market. It js 
supported by appellant in good faith 
and in the belief that it stimulates its 
business and that of live stock pro- 
ducers. These facts are not in sub- 
stantial conflict with the Secretary’s 
findings, and may be taken as estab- 
lished by the evidence. But they are 
not sufficient to prove that the prop- 
erty excluded is used and useful for 
the performance of services covered 
by rates being regulated by the Sec- 
retary. None of those services is 
performed on or by the use of any of 
that property. The Secretary rightly 
says: “If it is appellant’s contention 
that the stock show increases the 
stockyard business, then it should re- 
quest that a reasonable allowance be 
made for advertising expense as a 
charge against its income.” In sup- 
port of that view he adds, “Advertis- 
ing or developmental expenses to fos- 
ter normal growth are legitimate 
charges upon income for rate pur- 
poses if confined within the limits of 
reason. West Ohio Gas Co. v. Ohio 
Pub. Utilities Commission (1935) 
294 U. S. 63, 72, 79 L. ed. 761, 769, 
6 P.U.R.(N.S.) 449, 55 S. Ct. 316.” 
Appellant’s contention that the court 
erred in upholding the Secretary’s ex- 
clusion of that item is not sustained. 

[4] Trackage and unloading and 
loading facilities. The Secretary ap- 
praised that property at $177,108. 
He excluded it as not used for per- 
formance of any stockyard service. 
Appellant leases the trackage to rail- 
road carriers for substantial rentals. 
It does not claim that exclusion of 
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that part of the item is confiscatory 
and fails to show it prejudicial. It 
follows that the court did not err in 
upholding the Secretary’s determina- 
tion. The unloading and loading fa- 
cilities include ways between docks 
and the pens where the stockyard serv- 
ices are rendered. Appellant uses 
these facilities to unload and load 
live stock. That is a service for which 
the carriers pay appellant. Stockyard 
services do not commence until un- 
loading ends; they end when loading 
begins. See Atchison, T. & S. F. R. 
Co. v. United States (1935) 295 U. 
S, 193, 198, 79 L. ed. 1382, 1387, 55 
S.Ct. 748. The court rightly refused 
to disturb the Secretary’s ruling as to 
these facilities. 


[5] Land value. The Secretary’s 


finding depends on the appraisal and 
testimony of his valuation engineer. 
Appellant maintains that it is not 


supported by evidence because the en- 
gineer was not a qualified expert wit- 
ness. It concedes that, if he was 
competent, the valuation must be sus- 
tained. To support its point, appellant 
relies on the fact that the appraiser 
had never lived in Denver or previ- 
ously appraised any land there or in 
that vicinity or assembled or appraised 
any large industrial tracts. The sig- 
nificance adverse to competency that 
might be attributed to these facts if 
they stood alone is negatived by oth- 
ers disclosed by the record. The ap- 
praiser is an experienced civil engi- 
neer ; he was long engaged in land ap- 
praisal work under the Interstate 
Commerce Commission. He later 
had private practice as consulting en- 
gineer and in 1934 became principal 
valuation engineer of the Packers and 
Stockyards Division, Bureau of Ani- 


Hy} 161 


mal Industry, Department of Agricul- 
ture; in that capacity he has given 
testimony in a number of rate pro- 
ceedings. His report submitted to 
the Secretary discloses elaborate in- 
vestigation and consideration of pric- 
es paid for land, of the Interstate 
Commerce Commission’s appraisals 
of lands in the vicinity and of other 
facts material to the ascertainment of 
value of the land in question. It can- 
not reasonably be said that, because of 
his lack of earlier knowledge of local 
conditions, the finding was made with- 
out evidence. 


[6-8] Going concern value. Ap- 
pellant maintains that, while admit- 
ting it exists in the property, the Sec- 
retary failed to include in rate base 
any allowance on account of it, and 
that the evidence requires addition of 
at least $325,000 to cover that ele- 
ment. 

In substance, the Secretary’s find- 
ings state: The stockyard is a going 
concern; it has a long history of effi- 
cient management and has won a rep- 
utation for good service; it has been 
financially successful. His valuation 
engineer (whose figures and valua- 
tion are the basis of the Secretary’s 
appraisal) considered going concern 
value but did not include a separate 
amount for it. In adopting the value 
of the land and the cost of reproduc- 
tion new less depreciation of struc- 
tures, consideration was given to the 
element of going concern value. Ade- 
quate allowance has been included, 
although no separate item on its ac- 
count has been set forth. The find- 
ings contain a “summary of the value 
of used and useful land, the cost of 
reproduction new of structures and 
equipment, including direct construc- 
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tion overheads, indirect overheads, in- 
terest on used and useful land during 
construction, and working capital, and 
the cost of these, less depreciation 
where depreciation exists, of respond- 
ent [appellant] as a going concern.* 
It is found that the fair value 
of the property of respondent as a 
going concern is $2,792,681. = 
The substance of appellant’s claim 
is that these figures are exclusively 
attributable to physical elements. As- 
suming that to be true, it does not fol- 
low that the Secretary failed to in- 
clude proper allowance for going con- 
cern. Dayton Power & Light Co. 
v. Ohio Pub. Utilities Commission 
(1934) 292 U. S. 290, 309, 78 L. ed. 
1267, 1280, 3 P.U.R.(N.S.) 279, 54 
S. Ct. 647. The value of appellant’s 
property used in stockyard services is 
single in substance. West v. Chesa- 


peake & P. Teleph. Co. (1935) 295 


U. S. 662, 672, 79 L. ed. 1640, 1647, 
8 P.U.R.(N.S.) 433, 55 S. Ct. 894. 
While it may be considered as made up 
of tangible and intangible elements, it 
is not necessarily to be appraised by 
adding to cost figures attributable to 
mere physical plant something to cov- 
er the value of the business. Kenne- 
bec Water Dist. v. Waterville (1902) 
97 Me. 185, 220, 54 Atl. 6, 60 L.R.A. 
856. Value depends upon use and is 


measured, or at least significantly jp. 
dicated, by the profitableness of pres- 
ent and prospective service rendered 
at rates that are just and reasonable 
as between the owner of and thos 
served by the property. Cleveland, ¢ 
C. & St. L. R. Co. v. Backus (1894) 
154 U. S. 439, 445, 38 L. ed. 1041 
1046, 14 S. Ct. 1122, 4 Inters. Com, 
Rep. 677; National Waterworks Co, 
v. Kansas City (1894) 1OC CA 
653, 62 Fed. 853, 864, 27 LRA 
827; Omaha v. Omaha Water Co, 
(1910) 218 U. S. 180, 202, 54 L. ed, 
991, 1000, 30 S. Ct. 615, 48 L.R.A. 
(N.S.) 1084; Des Moines Gas Co, 
v. Des Moines, 238 U. S. 153, 165, 
59 L. ed. 1244, 1250, P.U.R.1915D, 
577, 35 S. Ct. 811; Denver v. Denver 
Union Water Co. 246 U. S. 178, 192, 
62 L. ed. 649, 661, P.U.R.1918C, 
640, 38 S. Ct. 278. Cf. Montana 
Pub. Service Commission v. Great 
Northern Utilities Co. 289 U. S. 130, 
77 L. ed. 1080, P.U.R.1933C, 225, 53 
S. Ct. 546. It is elementary that val- 
ue of a going concern may be less 
than, equal to, or more than, present 
cost of plant less depreciation plus 
necessary supplies and working capi- 
tal. See Galveston Electric Co. v. 
Galveston, 258 U. S. 388, 396, 66 L. 
ed. 678, 683, P.U.R.1922D, 159, 42 
S. Ct. 351; Los Angeles Gas & E. 
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Cost of 
Reproduction 

New less 
Depreciation 


$536,825 


Cost of 
Reproduction Condition 
New Per Cent 


$536,825 100 


Total material, labor, direct construction overhead, 


and indirect construction overhead 


Interest on used and useful land during construction 


Working capital 


Total on basis of original testimony 


Bridge in process of construction at date of oral argument 


80.545 2,039,789 
30.267 
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$2,746,181 
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Corp. Vv. California R. Commission, 
289 U. S. 287, 313, 77 L. ed. 1180, 
1196, P.U.R.1933C, 229, 53 S. Ct. 
637; Dayton Power & Light Co. v. 
Ohio Pub. Utilities Commission, ubi 
supra. Appellant’s plant without busi- 
ness, present or prospective, would be 
worth much less than the cost figures 
found by the Secretary to represent 
value. Appellant’s claim, that the 
rate base includes nothing on account 
of going concern value, is without 
foundation in fact. 

The considerations upon which ap- 
pellant claimed to have established 
an amount to be added to rate base 
to cover going value may be summari- 
ly stated: (1) The sales charge is 
for the privilege of the market. The 
value of the market is not reflected 
in reproduction cost of structures. It 
is over and above value of or invest- 
ment in plant. (2) Appellant has 
spent large sums and made gifts of 
money and land as a result of which 
large packers have their plants at 
Denver and buy on appellant’s mar- 
ket. (3) Cattle of various owners 
arriving at the Denver market by rail 
for the same market session from dif- 
ferent shipping points may be sorted 
into uniform car loads to move to 
another destination on the through 
rate from point of shipment to point 
of destination. The privilege is not 
open at Chicago or any Missouri riv- 
er market. (4) A high percentage 
of the stock received at appellant’s 
yard is sold there; this percentage 
has progressively increased. (5) 
Volume, appraised at $10 per car, ap- 
plied to the 35,000 cars annually re- 
ceived at the yard. 


None of these considerations has 
much, if any, bearing on the ascer- 
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tainment of going value or the appli- 
cation of the rule that it is to be taken 
into account in confiscation cases. 
That element is not separate from or 
necessarily in excess of reasonable 
cost figures attributable to the plant. 
The Secretary considered its loca- 
tion, the volume and flow of ship- 
ments, percentages of sales to receipts, 
privileges in transit, cost of service, 
past history, future prospects, and 
other pertinent facts. Appellant does 
not claim that its past operations 
clearly reflect excellence of service 
and low cost per unit in comparison 
with results attained by other stock- 
yards, or that conditions affecting 
performance give dependable assur- 
ance of future growth and capacity 
to earn net returns at relatively low 
rates. See e. g. McCardle v. Indian- 
apolis Water Co. (1926) 272 U. S. 
400, 413-415, 71 L. ed. 316, 325- 
327, P.U.R.1927A, 15, 47 S. Ct. 144. 
Its evidence falls far short of con- 
demning as arbitrary and confiscatory 
the Secretary’s refusal to add a sepa- 
rate amount to his rate base to cover 
going concern value. 

[9] Yardage charges to traders. 
These are prescribed as reasonable 
maximum rates to cover sales for 
which, as above stated, appellant has 
made no charge. Its failure so to do 
is found by the Secretary and the 
lower court to be unreasonably and 
unjustly discriminatory, in that it does 
make charges for similar privileges it 
furnishes producers and others sell- 
ing in its market. The prescribed 
charges apply to animals sold by pro- 
ducers or others to traders and by 
the latter resold or reweighed for 
sale at the yard. On cattle, calves, 
and hogs they are 50 per cent of those 
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charged producers, on sheep and goats 
40 per cent, and on horses, mules, and 
pure-bred bulls, 100 per cent. The 
Secretary estimates that if appellant 
exacts the prescribed charges to trad- 
ers it will obtain revenue from that 
source of $10,960 per year, and he in- 
cludes that amount in his calculation 
of reasonable return. 


There is controversy between the 
parties as to space assigned to traders 
and details of service attributable to 
sales by them. But the evidence clear- 
ly shows that, as found by the Secre- 
tary and lower courts, appellant does 
provide them facilities and privileges 
similar to, though not precisely the 
same as, those furnished to others 
making sales in the market. These 
charges are not discriminatory as be- 
tween producers; they directly bear 
but one charge. Assuming that the 
charge for selling by traders would 
operate to lessen prices obtainable by 
producers from them, no unjust dis- 
crimination results, for obviously 
charges for the two sales of the same 
animals reasonably may be more than 
that exacted for the first one. These 
rates are prescribed, and revenues ob- 
tainable from them are included by 
the Secretary in his estimate of ap- 
pellant’s income, to the end that it 
may not exact from producers and 
others selling at the yard charges suf- 
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ficient to cover the part of its operat. 
ing expenses that is fairly attribut. 
ble to the sales made by traders. The 
statute denounces unjust discriming. 
tion and requires appellant as a pub 
lic market to charge, and empower 
the Secretary to prescribe, rates <hy 
are nondiscriminatory. There is no 
ground for the appellant’s suggestion 
to the effect that the order unlawfully 
invades its right as owner to manag: 
the yard and control its business pol- 
cy. Cf. Interstate Commerce Com. 
mission v. Chicago G. W. R. Co. 
(1908) 209 U. S. 108, 118, 52 L. ed 
705, 712, 28 S. Ct. 493; Norfolk & 
W. R. Co. v. Conley, 236 U: S. 605, 
609, 59 L. ed. 745, 747, PUR 
1915C, 293, 35 S. Ct. 437; Norther 
P. R. Co. v. North Dakota ex re. 
McCue, 236 U. S. 585, 595, 59 L. ed. 
735, 741, 35 S. Ct. 429, P.U.R.1915¢, 
277, L.R.A.1917F, 1148, Ann. Cas. 
1916A, 1; Banton v. Belt Line R 
Corp. (1925) 268 U. S. 413, 421, 
69 L. ed. 1020, 1026, P.U.R.1926A, 
317, 45 S. Ct. 534. 

[10,11] Dues, donations, and sub- 
scriptions. Appellant claims an allow- 
ance in operating expenses of $3,000 
to $4,000 a year. The Secretary 
found that it has regularly made dis- 
bursements ranging between those 
figures to local charities, philanthro- 
pies, civic organizations, etc.° He 





5 There were over one hundred recipients 
of dues, donations, and subscriptions during 
the five years ending with 1934. The con- 
tributions made in 1934 are fairly illustra- 
tive. They are listed below. Those in italics 
were made (in varying amounts) in each of 
the five years; those in parenthesis were al- 
lowed by the Secretary. 

Denver Community Chest, $1,000; Denver 
Chamber of Commerce, $240; U. S. Chamber 
of Commerce, $50; Junior Chamber of Com- 
merce, $15; Tickets and Boxes—Stock Show, 
$395.50; American Stockyards Association, 
$832.56; Church Donations, $115; (Flowers, 
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$4); United Appeal, $75; Volunteers of 
America, $10; Veteran Volunteer Firemen, 
$5; Firemen’s Protective Association, $15; 
Denver Traffic Club, $18; Denver Commercial 
Traffic Club, $18; (.C.C. Traffic Reports, 
$25.25) ; (Traffic Service Corp., $10) ; Brand 
Inspectors—Christmas, $70; Denver Live 
Stock Exchange, $95.53; (Denver Post, $12); 

(Tax Payers Review, $5); Policeman’s Pro- 
tective Association, $50; (Lunches at Auction, 
$55); (4-H Club Luncheon, $34) ; (Traffic 
Red Book, $8): Old Folks Home, $10; 
Christmas Seals, $1; Rescue Mission, $2.50; 
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held that only those of peculiar benefit 
to respondent’s employees and patrons 
should be included, and on that basis 
allowed in estimated future operating 
expenses $325 a year. Appellant 
savs that the exclusion leaves return 
about $1,000 short of 64 per cent, that 
no contributions were made to chari- 
ties which did not carry on in the 
stockyards area, and that nearly all 
other items were business expenses. 
But decision here cannot be made 
to turn on an estimated margin rela- 
tively so small. Appellant’s annual 
receipts and sales at the yard vary 
considerably. Operating expenses 
may be less or more per head than 
the estimates therefor. Property val- 
ue may decline or advance. None of 
the expenditures in question is com- 
pulsory. Appellant may withhold 


dues, donations, or subscriptions as it 


sees fit. It was not, and probably 
could not have been, proved that fail- 
ure to respond would adversely affect 
its revenue. The Secretary is not 
required to prescribe rates so low as 
to be barely sufficient to withstand at- 
tack on the ground of confiscation, 
but is at liberty within limits that he 
may find to be just and reasonable to 
establish higher rates. Banton v. Belt 
Line R. Corp. supra; Dayton Power & 
Light Co. v. Ohio Pub. Utilities Com- 
mission (1934) 292 U. S. 290, 308, 
78 L. ed. 1267, 1279, 3 P.U.R.(N.S.) 
279, 54 S. Ct. 647; Columbus Gas & 
Fuel Co. v. Ohio Pub. Utilities Com- 
mission (1934) 292 U. S. 398, 414, 
78 L. ed. 1327, 1336, 4 P.U.R.(N.S.) 


152, 54 S. Ct. 763, 91 A.L.R. 1403; 
Atlantic Coast Line R. Co. v. Florida 
(1935) 295 U. S. 301, 317, 79 L. ed. 
1451, 1461, 55 S. Ct. 713. Cf. Day- 
ton-Goose Creek R. Co. v. United 
States (1924) 263 U. S. 456, 484, 
68 L. ed. 388, 400, 44 S. Ct. 169, 33 
A.L.R. 472. In view of the variable 
elements to which appellant’s prospec- 
tive income is subject, its control 
over the items in controversy, and 
their triviality, we find it unnecessary 
to decide whether appellant as of con- 
stitutional right is entitled to have any 
of them included in its future operat- 
ing expenses. 

[12,13] Expenses of hearings un- 
der the Act. The Secretary found it 
reasonable to include in estimated op- 
erating costs some of the expenses 
incident to future hearings under the 
act, suggested that they will be less 
than heretofore, and allowed $100 a 
month. The court below reached the 
same conclusion. Appellant does not 
attack this allowance as insufficient to 
cover expense on account of future 
hearings. Here, it complains that 
nothing is included “to amortize over 
a reasonable future period or at all 
the costs and expenses of the present 
litigation.” 

But we are not called on to decide 
that question. Appellant’s bill chal- 
lenges the Secretary’s allowance, re- 
fers to expenses theretofore incurred 
in rate investigations, and alleges that 
the allowance “is wholly inadequate 
to permit petitioner [appellant] ei- 
ther to reimburse itself for expendi- 





(Chicago Drovers Journal Yearbook, $1); 
Church Messenger, $11; Joint Labor Day 
Committee, $10; Denver Tourists Bureau, 
$100; Wedding Gift, $250; Gents Driving & 
Riding Club, $10; Colorado Womens College, 
100; International Vet. Congress, $25; Po- 
lice & Sheriffs Association, $25; (Federal 
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Income Tax Service, $66) ; Western Legion- 
naire, $5; National Federation of Federal 
Employees, $11; American Legion, $5; Pro- 
gram—Holy Name Basket Ball, $5; (Office 
Employees Hay Ride, etc. $3); Guldman 
Community Center, $2.50; President’s Ball— 
Tickets, $18. 
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tures forced upon it by the Secretary 
or to meet probable reasonable expen- 
ditures for said purposes in the future, 
and that the finding : 
is arbitrary. .’ At the trial 
the Secretary, without conceding ma- 
teriality of the facts, stipulated that 
expense of the present proceeding 
from its commencement, about Jan- 
uary 1, 1935, to the date of the order 
was $24,654.27 and that a reasonable 
estimate of the expense of litigation 
in the lower court was $15,785. Ap- 
pellant requested the court to find that 
its average annual expense on account 
of hearings under the act for the 
5-year period ending with 1934 was 
$8,786.88, and to find the facts stipu- 
lated by the Secretary and that its av- 
erage annual expense on account of 
enforcement of the act for the 11-year 
period ending with 1934 was $6,216. 


The burden was on appellant by di- 
rect allegations plainly to set forth 
the facts on which it intended at the 
trial to maintain that the rates are 
confiscatory. A®tna Ins. Co. v. Hyde 
(1928) 275 U. S. 440, 447, 72 L. ed. 
357, 364, 48 S. Ct. 174, and cases 
there cited. New Orleans Pub. Serv- 
ice v. New Orleans (1930) 281 U. S. 
682, 686, 74 L. ed. 1115, 1117, 50 
S. Ct. 449; Beaumont, S. L. & W. R. 
Co. v. United States (1930) 282 U. 
S. 74, 88, 75 L. ed. 221, 231, 51 S. 
Ct. 1; Missouri P. R. Co. v. Norwood 
(41931) 263: U.. S 209, 255, 75 1. 
ed. 1010, 1016, 51 S. Ct. 458, 30 N. 
C. C. A. 639. Its complaint failed to 


disclose the claim it now makes, | 
is that for each of the five years fg. 
lowing the effective date of the order, 
there should be added to estimated 
cost of operation about $8,000 to coy. 
er expenses of hearings before the 
Secretary and of litigation in the dis. 
trict court. Its request for finding 
was not sufficient to present the ques. 
tion. Probable expense of future 
hearings being in issue, the Secre. 
tary’s stipulation as to actual cost of 
past hearings and probable expense of 
future litigation cannot be regarded 
as consent to litigate the question of 
amortization not raised by the bill, 
As the issue was not appropriately 
presented below, appellant is not en- 
titled to have it decided here. 


[14] Rate of return. Upon con- 
sideration of the testimony of the 
Secretary’s economist and a local in- 
vestment banker of high standing, 
who is also a stockholder and director 
of appellant, the Secretary and lower 
court found that 6} per cent per an- 
num of the value of the property isa 
reasonable return. We need not re- 
state the considerations to be taken 
into account in determining a reason- 
able rate of return.® Plainly the evi- 
dence is not sufficient to require or 
warrant a finding that in the imme- 
diate future a return of 6} per cent 
on the value of the property will be 
confiscatory. 

The judgment of the district court 
must be affirmed. 

It is so ordered. 





6 Willcox v. Consolidated Gas Co. (1909) 
212 1:8; 49:53: Ls ed. 382; 29-S, Ct. 192, 
48 L.R.A.(N.S.) 1134, 15 Ann. Cas. 1034; 
Bluefield Water Works & Improv. Co. v. 
West Virginia Pub. Service Commission, 262 
U. S. 679, 692, 67 L. ed. 1176, 1182, P.U.R. 
1923D, 11, 43 S. Ct. 675; Lindheimer v. 
Illinois Bell Teleph. Co. (1934) 292 U. S. 151, 
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78 L. ed. 1182, 3 P.U.R.(N.S.) 337, 54 S. Ct 
658; Dayton Power & Light Co. v. Ohio 
Pub. Utilities Commission (1934) 292 U. S. 
290, 311, 78 L. ed. 1267, 1281, 3 P.U.R.(N.S.) 
279, 54 S. Ct. 647; St. Joseph Stock Yards 
Co. v. United States (1936) 298 U. S. 38, 72, 
80 L. ed. 1033, 1051, 14 P.U.R.(N.S.) 3%, 
56°S. Ct. 720. 
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DENVER UNION STOCK YARD CO. v. UNITED STATES 


Mr. Justice Cardozo took no part 
in the consideration or decision of 
this case. 


Mr. Justice Black concurs in the 
result. 





MISSOURI PUBLIC SERVICE COMMISSION 


Re Arkansas-Missour1 Power Company 


[Case No. 9537.] 


Service, § 215 — Discontinuance — Necessity of Commission authority — Ouster 


by municipality. 


1. A public utility company has no right to discontinue service in a city 
without authority from the Commission, even though officials of the city 
have notified the company to discontinue operation of the plant and to 
remove poles, wires, and equipment, when the question of the construction 
of a city municipal plant is still in litigation in a suit by the company to 
restrain ouster by the city and no service is available to the citizens, p. 169. 


Service, § 62 — Powers of Commission — Order to resume service — Notice and 


hearing. 


2. The Commission has power, in an emergency created by discontinuance 
of electric service to a city without Commission authority, to order the 
company to restore service forthwith without notice and without hearing, 


p. 169. 


[May 26, 1938.] 


Lacuna to prevent discontinuance of electric service in 
a city; continuance of service ordered. 


By the Commission: By informa- 
tion received through the press, by 
admission of counsel for the Arkan- 
sas-Missouri Power Company, and by 
telephonic communication from users 
of the electric service at Thayer, the 
Commission was informed that the 
Arkansas-Missouri Power Company, 
a public utility, had discontinued the 
furnishing of electric service to the 
city of Thayer and its inhabitants. 

Insomuch as the discontinuance of 
this service was without authority 
from this Commission an order herein 
by the Commission was issued on the 
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15th day of April, 1938, requiring the 
company to restore forthwith the elec- 
tric service it had theretofore ren- 
dered the said community of Thayer 
and its inhabitants and to maintain the 
rendition of such service until proper 
application for abandonment and dis- 
continuance of said service had been 
instituted and heard by the Commis- 
sion or until further orders of said 
Commission. 

Following the issuance of the afore- 
said order it was agreed between the 
parties that this cause would be set 
down for hearing by this Commis- 
24 P.U.R.(N.S.) 
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sion and thereupon the matter was set 
to be heard on request of the Arkan- 
sas-Missouri Power Company on the 
20th day of April, 1938, at the hear- 
ing room of the Commission in Jeffer- 
son City, Missouri. On such date the 
defendant company, Arkansas-Mis- 
souri Power Company, appeared by 
counsel and this matter was taken up 
and submitted to the Commission. The 
defendant advised the Commission 
that it was appearing for the purpose 
of giving reasons why it had not ac- 
cepted the order and why it should not 
be required to operate its plant in the 
city of Thayer and why it believes the 
Commission’s order should be re- 
scinded. 

Defendant, Arkansas-Missouri 
Power Company, contends that the 
order entered on the 15th day of April, 
1938, had been entered without any 
notice of the proceeding pending. It 
further contended that this procedure 
was unusual in that said order was is- 
sued without notice and without op- 
portunity to be heard. Defendant 
company also complained that no mo- 
tion for rehearing could be filed in 
the matter because said order became 
effective immediately upon its is- 
suance. 


Evidence herein was submitted by 
the general counsel for the Commis- 
sion showing that the electric service 
in Thayer had been discontinued by 
said defendant company and that the 
public had been greatly inconvenienced 
thereby ; that no other electric service 


was available. The evidence further 
shows that upon the issuance of the 
aforesaid order by the Commission the 
defendant complied therewith and is 
continuing the rendition of the service 
to this date. Defendant company in- 


sists that it has no franchise for the 
operation of an electric plant in the 
city of Thayer and that said defendant 
company is in receipt of notice issued 
by the officials of the city of Thayer 
to discontinue the operation of its 
plant and remove poles, wires, and 
other equipment from the streets of 
the city forthwith. Such notice from 
the city to the defendant was served 
on or about August 15, 1936. Fol. 
lowing such notice defendant company 
instituted suit in the United States dis- 
trict court, western district of Mis- 
souri, against the city, wherein it 
sought an injunction to restrain the 
city from enforcing the resolution of 
its city council and for an injunction 
from compelling the defendant com- 
pany to discontinue its electric service. 
Since then this litigation has been in 
both state and Federal courts on ac- 
tions against the city attempting to 
restrain and enjoin it from oust- 
ing the defendant company from the 
city of Thayer. Defendant company 
states that it has sought relief in three 
courts to prevent the said city from 
enforcing the aforesaid ouster resolu- 
tion and that it has been denied such 
relief, and that the said matter is now 
appealed to the Springfield court of 
appeals from the circuit court in Bar- 
ton county and that such cause will 
be on the docket of the said Spring- 
field court of appeals in October of 
this year. All of the legal questions 
complained about by the defendant 
company are involved in the pending 
litigation in the Springfield court of 
appeals, and while defendant company 
advises this Commission of the dis- 
position of certain motions it also 
makes plain that the merits of the 
cause have not been determined. 


24 P.U.R.(N.S.) 168 





[1, 
defenc 
sion a 
the or 
it tot 
inhab 
Comn 
finds 
Arka 
acted 
servic 
ity f 
ticula 
quest 
city 

tion | 
and 


RE ARKANSAS-MISSOURI POWER CO. 


[1, 2] On the question argued by 
defendant company that the Commis- 
sion acted without authority in issuing 
the order of April 15, 1938, requiring 
it to restore the electric service to the 
inhabitants of the city of Thayer, the 
Commission is of the opinion and so 
finds that the defendant company, 
Arkansas-Missouri Power Company, 
acted improperly in discontinuing said 
service without having sought author- 
ity from this Commission and par- 
ticularly in view of the fact that the 
question of the construction of the 
city municipal plant is still in litiga- 
tion in the Springfield court of appeals 
and that no service was available to 
the citizens of Thayer. 

The defendant company has sought 
its relief in courts of law and equity 
where proper notice has been given to 
all parties interested before deter- 
mination and it has been afforded an 
opportunity to be heard upon all is- 
sues that are involved. The Commis- 
sion must be interested in the continu- 
ance of service required to serve pub- 
lic convenience and necessity. When 
such service is denied immediate steps 
must be taken to prevent any serious 
inconvenience and denial of the neces- 
sities of such service. Delay in the 
prevention of such discontinuance of 
service could not reflect with any credit 
upon this Commission, whose primary 
purpose is to preserve and protect the 
rights of the body public. Because 
of all of this the Commission acted 
under both its administrative and 
police power in issuing the order of 
April 15, 1938, without notice and 
without hearing, requiring the defend- 
ant company to restore the service. 
The Commission is convinced that it 
is well within its authority to utilize 


the police power of the state when the 
general welfare of the public so re- 
quires. In the usual cases coming be- 
fore this Commission it of course does 
not take such action in their disposal. 
It then follows the practice of giving 
all interested parties due notice, but 
when extreme emergencies arise in 
the operation of public utilities affect- 
ing the public seriously, the Commis- 
sion should and must exercise its police 
power in administering justice to the 
public. 

In view of all the evidence and ar- 
guments herein submitted, the Com- 
mission finds that it should have re- 
quired the restoration of the service 
which had theretofore been discon- 
tinued and that same should be con- 
tinued to be rendered by the defend- 
ant company pursuant to further or- 
ders herein. 

It is, therefore, after due considera- 
tion, 


Ordered: 1. That the Arkansas- 
Missouri Power Company be and is 
hereby ordered and directed to con- 
tinue the rendition of electric service 
to the city of Thayer and its inhabit- 
ants until further order of the Com- 
mission under penalty of the law. 


Ordered: 2. That this order be ef- 
fective ten days from the date hereof 
and that the secretary of the Commis- 
sion serve certified copies of this re- 
port and order upon all interested 
parties. 

James, Chairman, and Boyer, Nor- 
toni, Ferguson, Commissioners, con- 
cur; Anderson, Commissioner, con- 
curs in the results reached only, and 
that the other order issued by the 
Commission should be set aside since 
the present order has been issued. 
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WISCONSIN PUBLIC SERVICE COMMISSION 


Re St. Croix Falls Wisconsin Improve- 


ment Company 


[2-U-1291.] 


Intercorporate relations, § 13 —- Arrangement with affiliate — Payments on 


matured bonds. 


An arrangement between a public utility company and an affiliated com- 
pany, written or implied, whereby indebtedness on a bond issue originated 
prior to Commission regulation is continued after the maturity date and 
interest paid thereon, constitutes a financial arrangement between affiliated 
interests under § 196.52, Statutes, and payments thereunder should be te- 
strained until the contract has received the approval of the Commission. 


[June 11, 1938.] 


 (paegpmementes on motion of Commission of alleged violation 

of statutory provision relating to arrangements between 

affiliated interests; company ordered to cease and desist from 

making payments on matured bond issue until financial arrange- 
ment has been approved by Commission. 


By the Commission: The sworn 
annual reports by St. Croix Falls 
Wisconsin Improvement Company 
to this Commission show, in part, 
that the company has $750,000 prin- 
cipal amount of first mortgage 5 per 
cent gold bonds outstanding. These 
bonds are reported to be dated as of 
December 1, 1904, and were issued 
prior to the enactment of Chap. 184, 
Wisconsin Statutes, or of any prior 
similar statutory provision regulating 
the issuance of securities by public 
service corporations. These bonds 
matured by the terms thereof on De- 
cember 1, 1934. However, the bal- 
ance sheet of the company as of De- 
cember 31, 1937, indicates that these 
bonds are still outstanding and are re- 
24 P.U.R.(N.S.) 


corded on the company’s books as 
“matured long-term debt.” Other 
information in the annual reports 
shows that these bonds are owned by 
The Minneapolis General Electric 
Company, an affiliate of St. Croix 
Falls Wisconsin Improvement Com- 
pany within the meaning of § 196.52, 
Statutes, and that the bond interest is 
being paid currently. 

The above statements raise two 
principal questions which require ac- 
tion on the part of the Commission 
and the company. First, does the 
fact that the company has permitted 
these matured bonds to remain out- 
standing for a period of more than 
three years after the maturity date 
constitute an evidence of debt out- 
standing of more than one year with- 
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RE ST. CROIX FALLS WISCONSIN IMPROVEMENT CO. 


out the approval of the Commission 
and, therefore, in violation of the pro- 
yisions of Chap. 184, Statutes; and 
second, does the financial arrange- 
ment between The Minneapolis Gen- 
eral Electric Company and St. Croix 
Falls Wisconsin Improvement Com- 
pany, whereby the matured bonds 
have remained outstanding and in- 
terest has been paid thereon, consti- 
tute a financial arrangement between 
affiliated interests within the purview 
of § 196.52, Statutes? 

In regard to the first question, the 
evidence now before the Commission, 
when considered in the light of the 
provisions of the statutes and prece- 
dent established in this and in other 
states, indicates that the company may 
be in violation of Chap. 184, Statutes, 
by permitting these bonds to remain 
outstanding without first securing the 
authority of this Commission. How- 
ever, before making any finding rela- 
tive thereto, the Commission has de- 
termined to institute a formal inves- 
tigation of this matter on its own mo- 
tion for the purpose of giving the 
company an opportunity to present 
such evidence and testimony as may 
be proper in the premises. This or- 
der, therefore, will include a notice of 
such investigation. 

The second question must be con- 
sidered in the light of the provisions 
of § 196.52 (6) Statutes, concerning 
the relations of public utilities with 
affliated interests. This section pro- 
vides, in part, that : 

“Whenever the Commission shall 
find upon investigation that any pub- 
lic utility is giving effect to any such 
contract or arrangement without such 
contract or arrangement having re- 
ceived the Commission’s approval as 
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required by this section, the Commis- 
sion shall issue a summary order di- 
recting the public utility to cease and 
desist from making any payments or 
otherwise giving any effect to the 
terms of such contract or arrange- 
ment, until such contract or arrange- 
ment shall have received the approval 
of the Commission. The circuit court 
of Dane county is authorized to en- 
force such order to cease and desist 
by appropriate process, including the 
issuance of a preliminary injunction, 
upon the suit of the Commission.” 
According to the 1937 annual re- 
port of the company to this Commis- 
sion, St. Croix Falls Wisconsin Im- 
provement Company is controlled by 
The Minneapolis General Electric 
Company through ownership of 100 
per cent of the voting stock of the 
Wisconsin company. It is clear, 
therefore, that these companies are 
affiliated interests within the defini- 
tions of § 196.52, Statutes. It ap- 
pears equally clear that the arrange- 
ments existing between these com- 
panies in permitting the matured 
bonds to remain outstanding, and for 
the Wisconsin Company to pay inter- 
est thereon currently, constitutes a fi- 
nancial arrangement between affiliat- 
ed interests which has not received the 
approval of this Commission. The 
affiliated company, by holding the 
bonds and accepting interest thereon, 
in lieu of pursuing its right of fore- 
closure or other demand for payment 
of the principal amount, necessarily 
entered into some agreement or ar- 
rangement, written or implied, where- 
by the debt was continued after the 
maturity date and interest paid there- 
on. By this arrangement it provides 
the financial service of securing the 
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capital represented by the matured 
bonds. The amount of such matured 
bonds is analogous to an open account 
of the Wisconsin Company due to its 
affiliate on which it is paying interest. 

The Commission is of the opinion 
that the financial arrangement de- 
scribed above calls for the exercise 
by it of the powers and duties set 
forth in the statute mentioned above, 
including the issuance of a summary 
order to cease and desist from making 
any payments which is mandatory un- 
der the statute as to the action by the 
Commission when certain facts are 
found to exist. 

The Commission therefore finds 
that St. Croix Falls Wisconsin Im- 
provement Company is giving effect 
to a financial arrangement with its 
affiliate, The Minneapolis General 
Electric Company, as described here- 
in, and that such financical arrange- 
ment has not been approved by the 
Commission as required by § 196.52, 
Statutes. 

It is therefore ordered, that St. 
Croix Falls Wisconsin Improvement 
Company cease and desist from mak- 


SERVICE COMMISSION 


ing any payments or accruing pay. 
ments, or otherwise giving any effect 
to the financial arrangement to pay 
interest on its debt due to its affiliate 
until such arrangement shall have te. 
ceived the approval of this Commis. 
sion. 

It is hereby further ordered, that a 
formal investigation be instituted to 
determine whether Chap. 184, Wis. 
consin Statutes, has been violated by 
St. Croix Falls Wisconsin Improve. 
ment Company in that said company 
has permitted $750,000 _ principal 
amount of first mortgage 5 per cent 
gold bonds, which matured on Decem- 
ber 1, 1934, to remain outstanding for 
a period of more than one year there- 
after without the approval of the 
Commission. 

And notice is hereby given, that 
after the expiration of ten days from 
the date of service hereof, the Com- 
mission will proceed to fix a time and 
place for hearing said matter, at 
which time and place any person in- 
terested may appear and present such 
evidence as may be proper in the 
premises. 
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City of 


Plainfield Union 


Plainfield 


Vv. 


Water Company 


Rates, § 184 — Burden of proof — Allocation of fire service charges — Water 


utility. 


1. A municipality seeking to obtain a reallocation of charges for fire service 


24 P.U.R.(N.S.) 


172 





Pay- 
effect 
> pay 
iliate, 
ve re- 
nmis- 


hat a 
-d to 
Wis- 
d by 
rove- 
pany 
cipal 
cent 
cem- 
r for 
lere- 


the 


that 
rom 
‘om- 
and 
at 
in- 
such 


the 


CITY OF PLAINFIELD v. PLAINFIELD UNION WATER CO. 


must furnish such evidence as will lead the Board to conclude therefrom 
that a reallocation is necessary because of some discrimination against the 


municipality, p. 173. 


Apportionment, § 8 — Water utility — Fire protection cost — Transmission 


inch-foot charge. 


2. No discrimination against a municipality was found to result from the 
allocation of fire service charges by a water utility company based upon 
allocation of a transmission inch-foot charge among the municipalities sup- 


plied on a population basis, p. 173. 


[June 23, 1938.] 


Ce by city against fire hydrant service charges of 
a water company; complaint dismissed. 


AppEARANCES: William Newcorn, 
for city of Plainfield; Paul Q. Oliver, 
for Westfield; Philip Blacher, for 
borough of South Plainfield; Guy W. 
Gordon, for borough of Roselle; Leo 
B. Wojcik, for Garwood; Charles N. 
Thorn, Jr., for borough of Mountain- 
side; Maurice M. Bernstein, for Pis- 
cataway Township; Carl H. Warsin- 
ski, for Cranford Township; Nicholas 
A. Tomasulo, for borough of Roselle 
Park; William H. Speer, for Plain- 
field Union Water Company. 

By the Boarp: The city of Plain- 
field petitioned this Board for a reallo- 
cation of fire service charges amongst 
the various municipalities served by 
the Plainfield Union Water Company, 
alleging that the city of Plainfield was, 
in accordance with the present method 
of billing, required to pay more than 
its proper share of the cost of supply- 
ing this service. 

The alleged inequitable manner of 
billing lies in the fact that a portion 
of the transmission pipe lines located 
in other communities served by the 
company are allocated to the city of 
Plainfield. It is alleged that these pipe 
lines are in fact not reasonably neces- 


= to provide fire service in Plain- 
eld. 


The respondent contends that the 
method of billing is based upon an al- 
location made by this Board and that 
if such allocation is unfair the re- 
spondent is indifferent to that situa- 
tion because a reallocation amongst 
the various municipalities supplied by 
the company would not change the 
gross revenue which the company 
now receives for this service, although 
the amount paid by individual com- 
munities might be increased or de- 
creased. 

[1,2] The total charge for fire 
service is made up of the following 
components : 

a. Hydrant charge. 

b. Distribution inch-foot charge. 

c. Transmission inch-foot charge. 

The controversy in the present in- 
stance relates entirely to item (c). 

The method of allocating the fire 
service charges for this company is 
set forth in decision of this Board 
dated May 22, 1924 (P.U.R.1924D, 
489) and is more particularly illus- 
trated in Appendix III of said deci- 
sion. The allocation of the transmis- 
sion inch-foot charge among the mu- 
nicipalities supplied is on a population 
basis. (United States census figures 
are used for this purpose.) The al- 
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location set forth in Appendix III 
was based upon the mains then in 
service and the population shown by 
the 1920 census. Since that time 
the method of billing illustrated in 
Appendix III has been adjusted for 
changes in population as indicated by 
the 1930 census, increase in the foot- 
age of mains in service, and a change 
in the rate from 64 cents per hun- 
dred inch feet to $1.65 per hundred 
inch feet. 

The petitioner seeks reallocation of 
the charges for fire protection service 
as set forth in Appendix III, subject 
to adjustments referred to, and to that 
end made all of the municipalities 
mentioned in Paragraph 11 of the 
petition parties to this proceeding. 
Such of the municipalities as appeared 
by Counsel were assured that if the 
Board intended to order a realloca- 
tion they would be further notified 
and given an opportunity to offer af- 
firmative proof of their municipali- 
ties’ position with respect to any pro- 
posed reallocation. 

The testimony adduced by the peti- 
tioner was solely by witnesses in the 
employ of the respondent. The con- 
tention that the inch-foot charge as 
billed was unjust was not admitted by 


any of these witnesses. On the cop. 
trary, they definitely asserted that the 
portion of the entire transmission sys. 
tem allocated to the city of Plaip. 
field was reasonably necessary to pro- 
vide service to said city. The conten. 
tion that the formula as prescribed by 
the Board in its relation to transmis. 
sion mains was misapplied so far as 
Plainfield is concerned was not sus 
tained by the evidence. 

Where a petitioner seeks to obtain 
a reallocation of charges for fire sery- 
ice it is the duty of the petitioner to 
furnish such evidence as will lead the 
Board to conclude therefrom that a 
reallocation is necessary because of 
some discrimination against the peti- 
tioner. The petitioner in this case has 
not sustained the burden of proof 
with respect to this matter. No evi- 
dence was introduced to controvert a 
single fact asserted in substantiation 
of the charges made by the respond- 
ent for fire service. 

The Board, after consideration of 
the evidence, finds and determines that 
no discrimination against the city of 
Plainfield in the allocation of fire serv- 
ice charges has been proven and, 
therefore, finds that said petition 
should be and it is hereby dismissed. 





WISCONSIN PUBLIC SERVICE COMMISSION 


Re Utica Telephone Company 


[2-U-1229.] 


Rates, § 544 — Telephones — Business and residence. 
1. A higher rate for business telephone service than for residence service 
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€ Con- is justified by the fact that on an allocated cost basis the cost of furnishing 

at the service to the average business subscriber is in excess of the cost of fur- 

MN sys. nishing service to the average residential subscriber, p. 175. 

Plain. ME Service, § 454 — Telephone — Rural business — Multiparty lines. 

O pro- 2. Rural business multiparty service is not to be furnished on lines with 

onten. rural residence subscribers if the use of the service is so great as to result 

bed by in undue interference with the use of the service by rural residence sub- 

ie scribers, p. 175. 

far as fae Payment, § 20 — Billing — Monthly basis — Telephone company. 

t sus. 3. A telephone company was permitted to establish monthly instead of 
‘ quarterly billing, p. 176. 

obtain [June 2, 1938.] 

- Sery- D ycreaoe by telephone company for authority to increase 

a ig rates for commercial subscribers; increased rates author- 

ized and change in billing approved. 

se of - 

a By the Commission: The Utica rural business subscribers who receive 

proof Telephone Company on March 3, service on two separate circuits which 

aes 1938, applied for authority to in- also serve residence subscribers. Tes- 

ert a Mg crease its rates to business subscrib- timony indicates that the company has 

ation M&S by 25 cents per month. Public been making monthly billings instead 

id hearing was held at Madison on April of quarterly billings as provided in its 

| 15, 1938, examiner C. V. Olson filed rules. It desires authority to 

ih of presiding. The appearances were: make monthly billings in the future. 

that K. J. Jackson, Senior Case Investi- The company’s annual reports indi- 

y of Mee SatOF: of the Commission staff ; A. cate that the granting of the applica- 

ie. Parks, Secretary-Treasurer, Pickett, tion will not result in excessive earn- 

aad Roger Williams, President, Pickett, ings on a book value rate base. 

ition ME and E. Mackie, Vice President, Pick- [1, 2] The Commission in the past 

wy ett, for Utica Telephone Company. has authorized the establishment of 


The testimony indicates that at the separate local business and residence 
present time all subscribers are rates, recognizing the fact that on an 
| charged $1.25 per month regardless allocated cost basis the cost of fur- 
of their classification or their use of nishing service to the average business 
service, and that nineteen business subscriber is in excess of the cost of 
subscribers will be affected by the pro- furnishing service to the average resi- 
posed increase. It is contended that dential subscriber. However, the 
the benefits derived from the use of Commission has stated that “under 
service by business subscribers justi- ordinary circumstances, especially in 
fies the proposed increase. It ap- the case of small telephone systems, 
pears that the company has estab- a separate classification and higher 
lished a separate rural business cir- rate for rural business service does 
cuit which has five business subscrib- not appear warranted because of 
ers connected, but that there are two service difficulties likely to follow.” 
175 24 P.U.R.(N.S.) 
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Re Footville Teleph. Co. (1936) 14 
Wis. P. S. C. R. 429, 431, 16 P.U.R. 
(N.S.) 379, 380. A rural business 
subscriber receiving service on a cir- 
cuit with residence subscribers may 
conceivably monopolize the circuit to 
the extent that the service of the resi- 
dence subscribers may be impaired. 
If the Commission is to authorize 
rural business rates, it becomes nec- 
essary that the service of residence 
subscribers be safeguarded by requir- 
ing the establishment of separate rural 
business circuits if rural business use 
of the circuit becomes unreasonably 
excessive, 

The Commission finds that the Uti- 
ca Telephone Company’s present rate 
to urban business subscribers now in 
effect is unjust and unreasonable and 
the rate ordered herein is reasonable 
and just. 

It further finds that it is just and 
reasonable for the Utica Telephone 
Company to establish and charge a 
rate of 25 cents per month in addition 
to its regular rural rate where tele- 
phone service is furnished on rural 
business premises or commercial es- 
tablishments, provided however that 
such rural business multi-party serv- 
ice is not to be furnished on lines with 
rural residence subscribers if the use 
of the service is so great as to result 
in undue interference with the use of 


the service by rural residence sub. 
scribers. 


[3] It further finds that it js just 
and reasonable for the Utica Tek. 
phone Company to establish monthly 
billing instead of quarterly billing as 
is now provided in their filed rates, 


It is further ordered, that effective 
the first billing date following the 
date of this order the Utica Telephone 
Company be and the same is hereby 
authorized and directed to file and 
charge the following rates pursuant to 
the conditions set forth: 


Gross Net 
Per Month Per Month 
Urban business service .. $1.75 $1.50 
Rural business service .. 1.75 1.50 


providing, however, that rural business multi- 
party service shall be furnished on business 
lines only, instead of on lines with rural resi- 
dence subscribers, if the use of the service is 
so great as to result in undue interference 
with the use of the service by rural residence 
subscribers. 


It is further ordered, that the Utica 


Telephone Company - shall issue 
monthly billings for its service and 
shall file the following billing and dis- 
count rule: 


“Bills for the current month will be ren- 
dered the subscriber on or about the fifteenth 
of the month and the difference between the 
gross and the net rate will be allowed as a 
discount for prompt payment if the bill is 
paid on or before the last day of the month, 
After the last day of the month the gross rate 
will apply.” 
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YDRAULIC TURBINES 
FRANCIS AND HIGH SPEED RUNNERS 
* Penstocks 
* Butterfly Valves 
*& Power Operated Rack Rakes 
* Gates and Gate Hoists 
* Electrically Welded Racks 


NEWPORT NEWS SHIPBUILDING AND DRY DOCK COMPANY 


Hydraulic Turbine Division 
NEWPORT NEWS, VA. 

















CHECK THE ADVANTAGES OF § RON 


CONVENIENCE—A prepared mixture ... ready to 
use ... made under controlled manufacture 
that insures absolute uniformity and correct 
proportions of Connelly selected filler and ac- 
tive, hydrated, alkalized iron oxide. 


EFFICIENCY—An ideal purification material that 
combines sustained activity with high capacity 
for sulphur . . . and recovers rapidly after 
fouling. 


CONNELLY Products: 
Iron Sponge and Un- 
mixed Oxide—Regulators 
for District, Station, Ser- 


ECONOMY—Insures longer life, greater porosity 
vice and Appliance — 


of bed because it is less compressible, less 


pressure loss and fewer box renewals. 


CONNELLY IRON SPONGE is produced in grades to 
suit your requirements. Write for Bulletin No. 
101-B-1, 


Back Pressure Valves — 
Caloroptic BTU Indi- 
eators—H28 Testers and 
U-Gauges— Smyly Mer- 
eury Loaders and Dis- 
tribution Supplies 


CONNELLY 23%nic2" Siu? 


CHICAGO, ILL. E tive: T. H. Piser, Wellesley Hills, Mass. ELIZABETH, N. J. 
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Industrial Progress 


Selected information about manufacturers, 
new products, and new methods. Also news on 
personnel changes, recent and coming events. 


ry 


Transit Utilities Order 68 
Trolley Coaches 


RANSIT companies serving Milwaukee, 

Wisc. and Des Moines, Iowa, are increas- 
ing their services by adding a total of 68 trolley 
coaches to their lines. Forty trolley coaches 
are scheduled for October delivery to the Mil- 
waukee Electric Railway & Light Company. 
This will bring the total of such vehicles 
operated in Milwaukee to 110, making the 
fleet fourth in size among American railway 
properties. The new trolley coaches, which 
are intended to replace street cars on the oper- 
ating company’s system, will be of the 40-pas- 
senger, single motor type, like those already in 
service in the city. 

Motors and control for 20 of the vehicles are 
to be furnished by the General Electric Com- 
pany, which will also equip each of the new 
fleet with a 4-hp auxiliary motor to drive an 
automotive-type compressor, blower, and bat- 
tery-charging generator. 

Des Moines will become the first city in 
Iowa with trolley coach transportation when 
the Des Moines Railway places 28 of the 
vehicles into service in September. These new 
vehicles also will be of the 40-passenger type. 
All 28 will have G-E air brakes, and 20 of 
the vehicles will have G-E electrical equip- 
ment. 

Addition of the new equipment is a first step 
toward a completely modernized transit sys- 
tem in the city which will offer a coordinated 
service by street cars, trolley coaches and 
motor coaches. It is planned to use, as nearly as 
possible, each type of vehicle in whatever por- 
tion of the system it is best suited, according 
to various requirements of the different routes 
and the traffic conditions of each. Present 
plans call for operating the trolley coaches on 
three major lines. It is expected that schedule 
speeds will be increased about ten per cent. 


Gas Advertising Program 


gore for the third year’s program for ad- 
vertising the gas industry nationally are 
given in detail in the current issue of the 
American Gas Association Monthly by T. J. 
Strickler, chairman, Committee to Conduct 
National Advertising. 

The third year’s program begins with in- 
sertions in the September issues of magazines. 
Mr. Strickler’s report on the progress of this 
program and the plans for the coming year 
is reprinted in a special bulletin issued by the 
Association, 


Cuts Office Lighting Costs 


N invention incorporated in the new Opti- 
A lux luminaire, developed by the Edwin 
F. Guth Company, St. Louis, Mo., minimizes 
operating costs and increases efficiency of 


Optilux Unit Designed for Better Office 
Lighting 


modern illumination for offices according to 
the manufacturer. 

Available in two smart-appearing designs 
and in a range of sizes, Optilux effects eye- 
ease, glareless illumination. A patented glass- 
lens cover prevents accumulation of bugs, 
dust, and dirt in Optilux’s efficient. Alzak 
aluminum reflector, thereby avoiding exces- 
sive maintenance, and increasing operating 
efficiency from 15 per cent to 20 per cent. 


I. H. Sclater Appointed by G-E 


I H. Scvater has been appointed Managing 
« Engineer of the Power Transformer De- 
Pittsfield 
works, according to a recent announcement by 
the company. In his new capacity Mr. Scla- 
ter is in charge of both the engineering an( 


partment of General Electric’s 


manufacture of G-E power transformer 
equipment. ' 

Mr. Sclater has been continuously assoc - 
ated with General Electric since 1906 when lhe 
entered the company as a “Test” man. He 
was placed in charge of the design of oil in 
sulated transformers in 1923, and in 1931 be- 
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OOSIER ENGINEERING COMPANY 


ICAGO 46 SO. 5TH ST., COLUMBUS, OHIO NEW YORK 
Canadian Hoosier eens Company, Lid. 


RECTORS OF TRANSMISSION LINES 
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came Assistant Engineer of the transformer 
engineering department. Mr. Sclater was 
made engineer of the power transformer engi- 
neering department in 1933, which pos:tion he 
held prior to his latest promotion. 

He was graduated from Virginia Poly- 
technic Institute, class of 1905, with a B. S. 
degree in E, E. 


Expect to Spend $140,000,000 
For Rural Electrification 


HE current Rural Electrification Adminis- 
tration loan program would result in pur- 
chase of about 1,140,000,000 pounds of copper 
or aluminum wire during the current fiscal 
year, according to REA Administrator John 
Carmody. 
About 275,000 transformers and about 2,- 
000,000 poles will also be bought or contracted 
for before June 30, 1939, for the 1,200,000 
miles of new lines which will be erected as a 
result of the expected use of the entire $140,- 
000,000 available for REA loans. 

It is also estimated that when the distribu- 
tion projects are completed there will be a 
market for about $5,280,000 worth of electric 
energy annually of which 90 per cent would 
come from private companies. About $20,000,- 
000 of the loan funds available to REA will 
be spend for new generating plants or for 
house wiring loans. In order to speed up the 
loan program and insure the lending of the 
full $140,000,000, REA has scheduled 14 field 
conferences on rural electrification in 13 
states. Meetings will be held in August in the 
following states: Ohio, Indiana, Illinois, Mis- 
souri, Nebraska, Kansas, Oklahoma, Texas, 
Louisiana, Mississippi, Alabama and Ken- 
tucky. 


Two New Portable Grinders 


je Black & Decker Mfg. Co., Towson, 
Maryland, announces two completely new 
high speed portable grinders with wheel size 
capacities of 2 in. and 23 in. These are pre- 
cision tools, having a no-load speed of 19,000 
r.p.m.; an overall length of 133 in. and the 
very light weight of 34 pounds and 43 pounds, 
respectively. 

Having been designed for use where a small 
size wheel is required, they are quite versatile 
in their general application. Being nicely bal- 
anced, they are particularly easy to handle 
where accuracy and fine grinding are neces- 
sary. 


New Atomic Hydrogen Welder 


A atomic-hydrogen arc-welding equip. 
ment, especially suitable for the welding 
of special alloys and thin sections difficult or 
impossible to weld by other methods, has been 
announced by General Electric. The equip. 
ment is particularly useful where a fusion 
weld is required; it produces a uniformly 
strong weld, free from porosity, and with an 
exceptionaily smooth appearance. Some com. 
mon specific applications are: the building up 
of broken or worn sections of molds, tools and 
dies ; the addition of a different metal for hard 
surfacing and other special requirements; and 
the welding of light-gauge stainless steel. 


Chevrolet School Hears Sloan 


A faith in the long-pull future 
of the automobile business and of the 
country was voiced by A. P. Sloan, Jr., chair- 
man of the board, General Motors Corpora- 
tion, recently in Detroit to the graduating 
members of the School of Modern Merchan- 
dising and Management founded by W. E. Hol- 
ler, general sales manager of the Chevrolet 
Motor Division, and conducted for the sons of 
Chevrolet dealers. Mr. Sloan stressed the im- 
portance of relationships in industry and in 
communities and told how a better under- 
standing of problems is achieved by applying 
a few simple truths in their solution. 


220 Miles of Lighted Highway 


BouT 220 miles of highway in New Jersey 
have been illuminated in the last eight 
months, according to a recent report by the 
highway commissioner. This includes the light- 
ing of 52 miles of the White Horse Pike, 
which will soon have its entire 56 miles lighted 
from Camden to Atlantic City—the world’s 
longest continuous stretch of highway lighting. 
Safety lighting units—both incandescent and 
sodium—developed by General Electric are 
being used in the majority of the new lighting 
installations in New Jersey. The incandescent 
luminaire employs scientifically designed, 
hemispherical-dome reflector. This reflector 
directs the light downward toward the pave- 
ment surface, and prevents it from escaping 
skyward, where it would do little good in 
providing proper visibility. A refractor globe, 
distributing the light evenly over the pave- 
ment’s surface, forms the lower half of the 
unit. The G-E sodium luminaires now in use 


New 23-in. 
Portable 
Grinder. 
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A set-up for meeting 
special requirements in strand 


HEN special characteristics are required in strand, the place to 
begin is at the open-hearth furnace. The complete integration 
of all manufacturing operations under Bethlehem’s system of control, 
beginning with steel making and following through all subsequent 


phases, is an important factor in making strand to meet special 
5 conditions. 


BETHLEHEM STEEL COMPANY 
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at Absecon. and Madison are of the open type, 
with airplane reflectors designed for the maxi- 
mum utilization of the mellow safety light. 


Robertshaw Extrusion Division 
Develops New Process 


HE Extrusion Division of the Robertshaw 
Thermostat Company is now prepared to 
supply extruded and drawn aluminum prod- 
ucts and are specializing in the smaller sizes 
up to a diameter of approximately 12 in. 
The company is extruding seamless tubing 
and hollow shapes by a new process resulting 
in a superior product and a lower cost. They 
are producing the usual alloys and, with 
thermostatically controlled annealing fur- 
nacés, are producing all grades and tempers 
and can match and duplicate materials made 
in other plants and by other processes. The 
new process involves the use of a die of 
simpler design and lower cost and makes it 
possible to produce intricate hollow shapes 
which have never been attempted before. 


An Inviting Market 


HE relative popularity of 10 leading elec- 

tric appliances among farmers served by 
46 REA projects is reported by the Rural 
Electrification News as follows: (1) Radio 
(2) Hand Iron, (3) Washing Machine, (4) 
Refrigerator, (5) Toaster, (6) Water Pump, 
(7) Vacuum Cleaner, (8) Hot Plate, (9) 
Small Motors, (10) Poultry Lighting. 

This analysis, based on replies representing 
63.5 per cent of the total number of customers 
in 46 of the earliest REA financed projects 
reveals a new and inviting market for electri- 
cal appliances and plumbing equipment manu- 
facturers and merchandisers. 


Electric Range Sales Rise 


Fe siren range sales in the United States 
last year totaled 400,000 units, according 
to a recent survey. The figure is one-third 
higher than the previous year and twice the 
total for 1935. 


New Home of 

Merco Nord. 

strom in Los 
Angeles, 


Test Cars in Cornfield 


N ATURE again provides the toughest proving 
ground, this time not far from Detroit, 
in the guise of an innocent cornfield that now 
is the scene of some of the most brutal tests 
of automobile endurance ever staged by “hell 
drivers.” 

Out beyond the fringes of town, test drivers 
of Chrysler Corporation have located an open 
field that duplicates the most punishing terrain 
in their nationwide proving grounds. This 
palm they award to the notorious St. Francis 
river bottoms of southern Arkansas. 

Now they are able to conduct, close to 
central engineering headquarters, additional 
torture tests of Plymouth “Roadking” springs, 
body and frame that dovetail with their com- 
plete reports on Roadking performance over 
hundreds of thousands of miles of trial runs 
from coast to coast. 


Merco Nordstrom Expands 


a expanding business has obliged the 

Merco Nordstrom Valve Company and the 
Pittsburgh Equitable Meter Company to move 
into larger quarters at 2808 East 12th Street, 
Los Angeles. A new building provides more 
attractive office space and very much larger 
warehouse facilities. Larger stocks will be 
carried. A railroad siding permits of carload 
shipping and an ample platform gives con 
venient access for truck shipments. The loca 
tion is central for oil field and gas trade ship- 
ments. The new facilities will materially im- 
prove the service to customers. 


Compensated Type Voltmeter 


7 car temperature errors over a widt 
range of conditions, General Electric has 
developed two specially compensated Type 
AP-9 voltmeters as additions to the standard 
line. Using the same terminal arrangement @ 
the standard instruments, the new units differ 
in ohms-per-volt sensitivity, temperature CO) 
efficient, and accuracy. They are listed in rat 
ings of 150 and 150/300 volts and are expected 
to find their major applications in voltage 
survey work, 


Mention the FortNIcHTLY—It identifies your inquiry 


AUG. 18, 1938 





ving 
roit, 
now 
tests 
‘hell 


vers 
open 
rain 
This 


nis 


e to 
onal 
ings, 
‘om- 
over 
runs 


gust 18, 1938 Public Utilities Fortnightly 





TRANSFORMERS. 


Cian Pennsylvania Distribution 
Transformers when determining your 
coming year’s requirements. Those 
interested in engineering, operating 
or maintenance will readily appreciate 


their outstanding advantages. 


Write for Bulletin 350 just off the 
press, detailing and illustrating 
basic improvements. 


TRANSFORMER CO. 


17Ole-ISLAND_ AVENUE, ns, 
PITTSBURGH ¢ PENNA. 
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Certified Performance Range 
Program Underway 


TILITIES, dealers and other sales outlets, 

manufacturers and trade associations of 
the gas industry began August Ist the pre- 
sentation to the consumer public of the new 
Certified Performance gas range, which meets 
twenty-two rigid specifications set up by the 
gas industry. 

Plans for promoting, advertising and mer- 
chandising the new gas appliance, which 
eighteen range manufacturers have already 
signified their intention of producing, have 
been under way for several months by the 
Association of Gas Appliance and Equipment 
Manufacturers. The new certified home ap- 
pliance will be given national announcement 
by the American Gas Association National Ad- 
vertising Program starting in September. 


House Heating Handbook 


MODERN handbook, “Comfort Heating” 

for house heating and direct heating 
salesmen, designed to attract attention when- 
ever it is used as a reference for the basic 
elementary technical questions raised in each 
house heating sale, is of special interest to all 
gas companies promoting “Swing to Heating 
by Gas.” 

“Comfort Heating” is bound in 8% in. x 11 
in. stiff covers with a removable bright red 
plastic comb which can readily be removed so 
that the book can be inserted into any standard 
three-ring binder, if desired. A national com- 
mittee of house heating experts drawn from 
the ranks of the Commercial Section of the 
American Gas Association collaborated in the 
preparation of this book so that each chapter 
can be relied upon as the last word in con- 
venient, modern house heating information. In 
spite of its inclusive character, the book only 
has eighty pages of text so that the salesman 
will soon become familiar with its contents. 

Most important of the innovations in this 
book is the inclusion of new factors for select- 


Record - breaking 
heavily - loaded 
13-ton Chevrolet 
truck _ climbing 


ing the proper size equipment and for estimat. 
ing heating costs. Adoption of these new sug- 
gestions should lead to consistently better 
house heating results. Chapters are included 
on competitive fuels and on methods of gas 
water heating which are most important to the 
house heating salesman and have been omitted 
from previous publications in this field, 
The second chapter is also valuable because 
it furnishes radiator and convector data for 
most of the equipment made by the popular 
manufacturers of these units. As far as js 
known, this important data has not previously 
been included in any books made available to 
gas heating salesmen and they have had to 
guess at the capacity of radiators and conver- 
tors or secure the manufacturer’s catalog. 


TD-65 TracTracTor 


BROCHURE which announces the new In- 

ternational Diesel TD-65 TracTracTor 
has been issued by International Harvester 
Company. Because of the wide interest ina 
TracTracTor of this size the announcement is 
made well ahead of the production time, which 
will be about the end of the year. 

The TD-65, is operated by a 6-cylinder en- 
gine and has a maximum of 70 drawbar horse- 
power. It will be the largest in the Interna- 
tional crawler-tractor line. As is typical of 
International Harvester practice, experimen- 
tal TD-65 models have been spotted on various 
strategic jobs and for four years have been 
submitted to all sorts of engineering tests and 
grueling field work. 

The introduction of this new International 
TD-65 TracTracTor, expanding this well- 
known line to six models, will extend the bene- 
fits of International power to a brand new field 
of extra heavy-duty operation. 


Describes Kinnear Doors 


M*s interesting applications of Kinnear 
rolling doors, including the new all-steel 
rol-top door are described in detail in “Door 
News” published by The Kinnear Mfg. Co, 
Columbus, Ohio. 


Pikes Peak dur- —— Sige Day 
ing its coverage §. 4 O TEs 


of more than 50- 
000 miles in Can- 
ada, Mexico and 
the United States. 
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SPEED— 
SAVING— 
STYLE 


Speedy surface units—economical baking on 
"free heat—smartly designed to modernize the 
kitchen. "Equalized Heat’ oven with automatic 
temperature control. Built-in Handy Cooker, 
warming drawer, storage compartments—offer 
additional advantages. 


Write for Details 


A. J. LINDEMANN & HOVERSON CO. 


MILWAUKEE 


LQ) Advanced 


WISCONSIN 


ELECTRIC RANGES 
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PORTABLE ELECTRIC JV GigeEsS 
TOWSON, MARYLAND 
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The principal difficulty encountered 
in all control work is the proper appor- 
tioning of the control element to exist- 
ing conditions. In the EMCO Balanced 
Valve Regulator design, where remov- 
able valves and valve seats can be 
changed to adapt to load conditions, 
this difficulty is eliminated. Varying 
loads and pressure conditions, whether 
seasonal or over long periods, are thus 
readily handled with an EMCO regulator. 


The EMCO basic design permits 
variation in valve size, variation in valve 
material (hard or soft), change in outlet 
pressure ranges by changing diaphragm 
heads, and change in type of control 


depending on type of accuracy required. | 


COMPLETE ADAPTABILITY! 
eo. 


PITTSBURGH EQUITABLE METER COMPANY 
ME 


RCO NORDSTROM VALVE CO. 
caonne amv: pasate anasnee “Wain Offices: PITTSBURGH. PA. cruems - oamnne "youston 


EMCO belbincod Vahe REGULATORS 


Illustrating Simple Method 
of Removing and 
Interchanging Inlet 
Bowl and Valves 


EMCO High Pressure 
Balanced Valve Regulator 
Equipped with Pilot 
Loading Head 


EMCO Low Pressure 
Balanced Valve Regults 
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CARPENTER MASTER-LIGHTS 


© HIGH POWER HAND SEARCHLIGHTS, 
© HIGH POWER HAND FLOODLIGHTS. 
© HIGH POWER AUTOMOBILE SPOTLIGHTS. 


© Specialists in 
Emergency Lighting 
for Public Utilities. 


© HIGH POWER SEARCHLIGHTS BUILT SPECIALLY FOR TRUCKS, 

© ROOF MOUNTED AUTO SEARCHLIGHTS. 

© HIGHWAY ACCIDENT WARNING LIGHTS. 

© EMERGENCY CAR WARNING LIGHTS. 

© WIG-WAG WARNING LIGHTS FOR FIRE, POLICE & AMBULANCES, 
© RECHARGEABLE BATTERY-LIGHTS—DRY BATTERY-LIGHTS. 

© EMERGENCY SEARCHLIGHTS AND FLOODLIGHTS. 


@ MARINE SEARCHLIGHTS. 


© PORTABLE—WATCHMEN’S—REPAIR—FIRE—POLICE LIGHTS. 


CARPENTER MFG. 


CO., Sidney St. 


CAMBRIDGE, MASS. 
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| par review magazine of current opinion 

and news relating to public utilities. 
Conducted as an open forum for the 
frank discussion of both sides of contro- 
versial questions — economic, legal and 
financial; also gives trends in the present- 
day control of these companies—govern- 
mental competition — state and Federal 
regulation. 


] Issued every other Thursday—26 num- 
bers a year—annual subscription $15.00. 


¥ The only magazine furnishing current 
and vital information on all subjects in- 
volving the financing, operation, and 
management of public utilities under gov- 
ernmental regulation and competition. 


§ A magazine of unusual value and cur- 
rent stimulation to all persons holding 
positions with, or having a financial in- 
interest in, public utilities. 


Published by 


PUBLIC UTILITIES REPORTS, INC. - - 1038 Munsey Bidg., Washington, D. C. 
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This announcement is neither an offering for sale nor a solicitation of offers to buy these securities, 
The offering is made only by the Prospectus dated August 5, 1938. 


Indianapolis Power & Light Company 
$32,000,000 First Mortgage Bonds, 
334% Series due 1968 
Dated August 1, 1938 Due August 1, 1968 


Price 100% and accrued interest 


$5,500,000 Serial Notes 


Dated August 1, 1938 Due each August 1 from 1939 to 1948, inclusive 


Amount Price Amount Price 


3 % series due 1939 $100,000 10112.% 314% series due 1944 $600,000 9912% 
3 %seriesdue 1940 600,000 101354% 342% series due 1945 600,000 98144% 
3 %seriesdue 1941 600,000 101 % 4 %seriesdue 1946 600,000 100 % 
342% series due 1942 600,000 1017,% 4 % series due 1947 600,000 987%4% 
342% series due 1943 600,000 101 % 4 %seriesdue 1948 600,000 98 % 


plus accrued interest from August 1, 1938 


Copies of the Prospectus may be obtained from the undersigned only in States in which the 
undersigned are qualified to act as dealers in securities and in which 
such Prospectus may legally be distributed. 


Lehman Brothers 
The First Boston Corporation Glore, Forgan & Co. Halsey, Stuart & Co. Inc. 
Stone & Webster and Blodget Blyth & Co., Inc. Brown Harriman & Co. 


Incorporated Incorporated 


Goldman, Sachs & Co. Lazard Freres & Co. 


August 5, 1938 
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The International T-20 TracTracTor—one of five TracTracTors in the Inter- 
national line—provides handy, compact crawler power for a variety of work. 


NTERNATIONAL TracTracTors 
lo the Job Better and Save Money 


he quality International Harvester 
builds into International TracTracTors 
pays dividends when they go on the job. 
Brilliant performance, low-cost opera- 
ion and maintenance, dependability, and 
ong life are what you can expect when 
hese units work for you. Working either 
alone, or with equipment built around 
hem, their power is adapted to a great 
variety of work. 

TracTracTors are available in five dif- 
nerent models for gasoline and Diesel 


operation. Investigate them for your 
work. The nearby International indus- 
trial power dealer or Company-owned 
branch will give you complete informa- 
tion. Remember this: no matter where 
your jobs are located, International 
after-sale service is always close at hand 
to keep TracTracTors operating the 
maximum number of hours. In addition 
to these crawlers, there is a wide range of 
International Wheel-Type Industrial 
Tractors. 


INTERNATIONAL HARVESTER COMPANY 


(Incorporated ) 


180 North Michigan Avenue 


Chicago, Illinois 


INTERNATIONAL HARVESTER 
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For Control Bus Service 


ONTROL Bus Service is but one of the 

many stationary services in which the 
Exide-Chloride Battery has won not only the 
confidence, but the endorsement, of operating 
and consulting engineers all over the world. 


The exceptional life of this battery, its gratify. 
ing performance, and its relative freedom from 
maintenance, are due to the Manchester positive 
and Box negative plates, which are described in 
our Bulletin 204. Write for a copy; it will help 
you understand why the Exide-Chloride is the 
choice of so many utility and large industrial 
plants. 


y 
EX 10e THE ELECTRIC STORAGE BATTERY C0. 
The World’s Largest Manufacturer of Storage Batteries 
CHLORIDE for Every Purpose 
BATTERIES PHILADELPHIA 


Exide Batteries of Canada, Limited, Toronto 











SANGAMO TYPE L-2 METERS EINGUE Dig 


TWO-ELEMENT METERS 


The Type L-2 two-element meters com- 
prise two complete electro-magnetic 
elements driving a single disk. They are 
designed for modern "A" and "S" 
mountings, thus combining conven- 
ience in installation with a minimum of 
space requirements. Electrical char- 
acteristics meet all the requirements TYPE L-2-S 

for modern meter accuracy and per- lind 
formance. 


Modern Meters tor Modern Loads 


SANGAMO ELECTRIC COMPANY 


SPRINGFIELD, ILLINOIS 
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Rate Changes? 








THE ONE-STEP METHOD 





R & S Bill Frequency Analyzer: developed for our Utility Rate Service. 
The kw.-hrs. billed are entered on the adding machine keyboard. A tape is 
prepared of all items and a ption total lated which serves as a 


control. At the same time—through this single operation—the bill count for 
each kw.-hr. step is made by the electrically controlled accumulating registers. 














Continued rate changes—checking load-building activities— 
need for current customer usage data—all are reasons why 
many companies are using R & S ONE-STEP SERVICE for 
analyzing information required in productive rate making. 
Monthly or annual bill frequency tables now produced in a 
few days instead of weeks and months. 


Estimates promptly submitted. Such marked savings that analyses now can 
be carried on currently for much less than former cost of periodic studies. 


Recording & Statistical Corporation 
Utilities Division 
102 Maiden Lane, New York, N. Y. 


Boston Chicago Detroit Montreal Toronto 
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Rettex PRODUCTS... 
because CITIES SERVICE knows your problems! 








‘ 
C ITIES Service engineers, backed by 74 years of practical 
lubrication experience, are concentrating their efforts daily 
on solving the various lubrication problems with which in- 
dustry is faced. 


Wherever moving surfaces come together, no matter what 
the speed or load, Cities Service can recommend authorita- 
tively the correct lubricants to use. Whether you need heavy 
greases for massive gears or the lightest of oils for delicate 
precision machines, Cities Service is ready to fill your every 
need. 


Cities Service engineers will be glad to discuss your lubri- 
cation problems with you. 


¢ + ¢ ¢ 4 


CITIES SERVICE INDUSTRIAL OILS 


Compressor Oils Marine Engine Oils 

Cutting Oils Quenching and Tempering Oils 
Diesel Engine Oils Sewing Machine Oils 

Cylinder Oils Spindle Oils 

Star Ice Machine Oils Transformer Oil 

Leather Finishing Oils Turbine Oils 

Loom Oils Wool Oils 


Cities Service Radio Concert every Friday evening, 8.00 P.M. Eastern Daylight Time. 
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irst—for “Safety First”! 
WATER PROOFED — ROT PROOFED 
AMCO 


"ALL-WEATHER" MANILA ROPE 


because 








IT STAYS SAFER —LONGER! 

















PORCELAIN PRODUCTS, INC. 
PARKERSBURG, W. VA., U.S. A. 


HI-VOLTAGE INSULATORS —SINCE 1894 
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52,332 MILES 
TO THE TOP OF PIKES PEA} 


Chevrolet 1'/2-Ton Model, in Longest 

Truck Test Ever Observed by the 

A.A.A., Again Proves Its Economy, 
Stamina, and Reliability. 





There’s a thrilling story in the achievements of a standard Chev- 
rolet 1%-ton truck on its officially observed test run, touching 
every state of the union, plus Canada and Mexico, covering 
53,825 miles—equivalent to twice around the world—in 70 days’ 
running time. 

But truck buyers want facts, not thrills—so look at the figures 
officially certified by the Contest Board of the American Automo- 
bile Association (Sanction No. 3562). 


Chevrolet Long-Distance Safety and Dependability Truck Run 


DETROIT, OTTAWA, MEXICO CITY, MIAMI, SAN FRANCISCO 
NEW YORK, SEATTLE, PIKES PEAK, DETROIT 


Start, Detroit, January 11, 1938. Finish, Detroit, July 5, 1938. Total test miles, 53,825. 
Net running time, 1660 hrs., 55 min. Average speed, 32.41 m.p.h. Gross weight, 9260 lb. 
Miles per gallon, 15.37. Ton miles per gallon (gross weight), 71.16. Gasoline cost per mile 
(at 20.1¢ per gallon average), $.01312. Gasoline cost per ton mile, $.00283. Miles per 
quart of oil consumed, 1320. Total lubrication cost, $43.38. Mechanical work, periodical 
inspections, and replacements (including six tires and tubes at $150.00), $204.98. Total 
cost (gasoline, oil, lubrication, replacements, including tires), $994.01. Total cost per mile, 
$.01847. Total cost per ton mile (gross weight), $.00399. Miles on original set of tires before 
replacement, 32,936.8. Water added to radiator, 11 qts., 134 pts. Time of test run with 
full load to summit of Pikes Peak, after 52,319.7 miles of test driving, 61 min., 41-2/5 sec. 
for the recognized 121/-mile Pikes Peak Highway Race Course. 


CHEVROLET MOTOR DIVISION, General Motors Sales Corporation, 
DETROIT, MICHIGAN 


Ja 
CHEVROLET TRUCK 


“THE THRIFT-CARRIERS FOR THE NATIO 
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|-PRESSURE CONTACTS 


characterize all 


Ae] E swrrenine EQUIPMENT 


he Hi-Pressure contact, a feature originated by 
he Railway and Industrial Engineering Com- 
any, has revolutionized modern switch design. 
witch contacts are wiped clean of dirt, corrosion, 
hetal oxides, etc., with each operation and a clean 
hetal to metal contact is assured. 


ressure is constant, assuring a contact which is 
ee from the arcing or spitting which interferes 
ith proper radio reception. 


he original Hi-Pressure contact switches have 
een giving satisfactory service under all operating 
onditions for many years. 


y | 


| RAILWAYa INDUSTRIAL 


ENGINEERING CO. 
GREENSBURG, PA. 
~ Sales offices in principal cities 








STOPPERS 


PIPE LINE SUPPLIES 


Goodman Stoppers 
Gardner-Goodman Stoppers 
Goodman-Peden Stoppers 
Goodman Cylindrical Stoppers 
Bags—Rubber, Canvas Covered 
Plugs, Service & Expansion 
Pumps 
Masks 
Brushes 
Tape—Soap & Binding 


Catalogue mailed on request. 


SAFETY GAS MAIN STOPPER CO. 


523 Atlantic Avenue 
Brooklyn, New York 











GOOD 
INSULATORS 


Insulators are only as good as the 


experience and workmanship put in- 
to their production. 





Our product is produced by men 
of the greatest experience to be 
found in the industry. 


Victor made insulators are Goop 
INSULATORS. 


Catalog on request 


Victor Insulators, Inc. 
Victor, N. ¥. 
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- DES SPACE THAT SAVED 
: THOUSANDS OF DOLLARS 


Which typewriter does best work? At lowest cost? Three 
— of space~ anda Royal— provided the answer! — 


= a 


AY TO BUY AW PEWRIT GIVE IT 5 
é 


Te wNMNh 


TS vin 


@ You want lower typing costs—and bet- office! Today, thousands—everywhere—are 
ter looking letters! You want a typewriter changing to Royal. THE DESK TEST has 
that is faster, easier to use—and more dur- _ proved its superiority . . . proved the worth 
able! Let the DESK TEST show you why the _ of each and every Royal improvement! Why 
Easy-Writing Royal is the typewriter for your not investigate? There is no obligation! 
*THE DESK TEST is a fact-finding trial. 

It costs nothing, proves everything. Phone 


your Royal representative for complete 
information, or use the coupon below. 


ROYAL 


WORLD’S NUMBER 1 
TYPEWRITER 


World’s largest company devoted exclusively to the 
manufacture of typewriters. Factory: Hartford, Conn. 





GET A 10-DAY DESK TEST FREE! 


Royal Typewriter Company, Inc. eS 

Department WPU-8188 

2 Park Avenue, New York City. Firm Name 
Please deliver an Easy-Writing Bao Street 

to my office for a 10-day F SK " 

TES { understand that this will be 

done without obligation to me. City State 
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INTHE LIGHTING FIELD 


Guth Develonments Lead All 


Above: “Direct-Indirect’” lumi- 
naire for store lighting. Similar 
design is also available for in- 
direct type lighting. With gen- 
uine ALZAK aluminum reflector. 


The 


Above: ‘Magiclite for store 
lighting, features the amazing new 
LOUVRE LENS. Brings richness, 
color, “snap” into merchandise 
displays. 


To left: New ALZAK aluminum 
industrial reflector. With proper 
spacing, delivers 30% more light 
—also a “whiter” light. ALZAK 
is tough—does not chip, break, 
or peel. 


TIEIDWIN F. 





Lighting developments by GUTH 
have increased the tempo of 
"Better Light — Better Sight.” 
Lighting departments of power 
companies specify this leading 
line with justifiable confidence. 
SUPER-ILLUMINATOR, YORK, 
ZEPHYR, etc. are nationally- 
known indirect luminaires. A re- 
cent indirect lighting develop- 
ment by GUTH is OPTILUX, an 
enclosed unit that cuts mainte- 
nance costs and increases op- 
erating efficiency by 15% to 
20%. New store lighting de- 
velopments are LOUVRE LENS 
and EXCELUX—"light-blasters" 
for merchandise displays. For 
industry, ALZAK ALUMINUM 
reflectors produce as much as 
30% more light—and "whiter" 
light. 


Write for catalog No. 34 and the 
new EXCELUX broadside. 











2615 WASHINGTON BLVD. 


IB Jay @ L-Ws \ 


ST. LOUIS, MO. 


‘ Progressive Development in the Lighting Art Since 1902 
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Marshalling the facts— 


Interpreting issues 


and trends— 


Here is a new book that will help the business man to 
arrive at sound viewpoints concerning the ever more im- 
portant questions of public utility regulation. The book 
supplies the necessary analysis of the nature and extent of 
regulation today—critically and impartially considers its 
economic significance. 


Just Published 


Public Utility Regulation 


By G. Lloyd Wilson, Professor of Transportation and Public 
Utilities, University of Pennsylvania 

James M. Herring, Assistant Professor of Geography and 
Public Utilities, University of Pennsylvania 

and Roland B. Eutsler, Professor of Economics and Insur- 
ance, University of Florida 





_ 


ed 
> &w WD 
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Chapter Headings 


. Regulation before the Estab- 


lishment of State Commissions 
State Versus Local Regulation 
Regulation by State Com- 
missions 

Regulation of Accounting and 
Reporting 

Rate Regulation 

The Valuation of Public Util- 
ities 

Fair Return 

Depreciation 

Regulation of Service 
Regulation of Security Issues 
Regulation of Holding Com- 
panies 


. The Federal Government and 


the Public Utilities 


. Regulation of Motor Transpor- 


tation 


. Federal Regulation of Inter- 


state Commerce in Gas and 
Electricity 


. National Power Policy and the 


Federal Power Commission 


. Federal Power Projects 
- Rural Electrification 
. Federal 


ral Regulation of Com- 
munications 


. Government Ownership 








571 pages, 6 x 9, $4.00 


This book does the job of research for the man who wants 
a full, detailed picture of the regulation situation. It is 4 
correlation and analysis of facts from laws, records, court 
decisions, the literature, and other sources that have a bear- 
ing on the case. It represents the complete, integrated story 
—the history, the extent, the significance, the trend, of public 
utility regulation in the United States. 


You will appreciate the pertinently critical discussion of : 
—the emergence of regulation and its development through the state 
commissions pattern 
—the problems of state versus local regulation 
—the issues involved in regulation of accounting and reporting, rates 
and valuation for rate-making, rate of return, depreciation, service, 
security issues, etc. 


—the expanding role of the Federal Government in utility control, and 
its value in terms of the possibilities of sounder regulation 
—Governmental experiences in undertaking power projects and pro: 

moting rural electrification 
—their significance as instances of national economic planning 
—the issues of governmental versus private ownership 


Order from 


PUBLIC UTILITIES REPORTS, INC. 
MUNSEY BLDG. WASHINGTON, D. ¢ 


7! 
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IN EVER-WIDENING CIRCLES 


IKE a stone dropped into quiet waters, 

every new use for electric service de- 
velops its ever-widening circle of influence. 
It projects its effect to every corner of the 
country, and it always results in a growing 
market for electric power—more load and 
more revenue for every power company. 


For many years, General Electric has been 

developing new uses and improved applica- 
tions for electric power. Here are a few 
examples: The high-speed Calrod range 
unit and the hermetically sealed refrigerator 
that have not only accelerated the fo 
for electricity in the home, but have by 
themselves in six years added more than a 
billion kilowatt-hours to power-company 
lines. G-E developments of high-power 
vacuum tubes made possible radio broad- 
casting with its resultant demand for 
millions of radio receivers. 


Resistance welding and a hundred applica- 
tions of electric heat in industry have, in 
G-E equipment alone, added nearly a 
billion kilowatt-hours since 1929. And we 
ask you to make your own estimate of the 
value to you of the many G-E develop- 
ments in lamps and of the new sodium and 
high-visibility luminaires for highway 
lighting that are the beginning of new and 
greater opportunities. 


General Electric’s ability to continue the 
development of new equipment—new uses 
that open up ever-widening markets for 
electricity—depends of course upon orders. 
We look to your industry—our largest vol- 
ume customer—for this lind of encourage- 
ment. That you benefit directly through in- 
creased load and revenue is just one of many 
important reasons why your most profitable 
purchases are made from General Electric. 


96-289B 





GENERAL @ ELECTRIC 
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Neptune 

Ltd., 345 

rauren Ave., 
ronto, Canad, 








U4 “That big ship reminds me of Trident 
ee Water Meters... 
meg “Why?” 
“Both pioneers of progress—both triumphs 
of modern precision production equipment” 





CREST 
: Velocity or inferential oe 
compouns STYLE 38 with turbine or propeller fr 
FROST PROOF For both large and small flows For peas elass service high rates of flow 
With Breakable Bottom Sizes {/%” and 2” Screw End sim 1,” 2” Screw End Sizes ag ree Serew End 
Sizes %” to I” iY.” to 10” Flange End 1Y2” to e Flange End 2 oad Piange End td 
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APPROVED, IMPROVED 


UNDERWRITERS Q) 
LABORATORIES INSPECTED 
FLASHLIGHT FOR USE IN GAS 
AIR MIXTURES OF CLASS 1 

GROUP DO - INCLUDING 
GASOLINE ~ PETROLEUM- 
NAPTHA- ALCOHOLS -ACETONE 
LACQUER SOLVENTS AND 

NATURAL GAS 


SERIAL NC 


Approvac N° 605 NATIONAL CaRBON 0) INC 


Approveo For Sartry tw Air 


Ano MernaneMixtures | a York, NY. 




















INDUSTRIAL 


Mt 
| 


|, 


Turse new “Eveready” focusing spotlights for use in explosive, 

gaseous atmosphere bear the inspection labels of both the U. S. 

Bureau of Mines and the Underwriters’ Laboratories. They are SAFE 

under the dangerous atmospheric conditions listed on the label. n 
The new “Eveready” Safety Flashlights are of high quality semi- 

hard rubber reinforced with brass, with unbreakable, plastic lenses, 

special protected lamp and hand-replaceable, heavy-duty slide 


switch with positive “off” and “on” positions. Hexagonal heads 


“Eveready” Safety Flashlights resist water, oils, greases, gaso- 


prevent rolling, ring-hangers add to convenience. - Bi s : bers 
— line, alcohol, acids, alkali, are non-conducting and proof against | Vy 
| 


a il 





Guard wire holds lamp in 
spring-loaded socket. Should 
bulb break, spring ejects NATIONAL CARBON COMPANY, INC. 
lamp-base, instantly opening 
electric circuit and thrusting General Offices: New York, N. Y., Branches: Chicago and San Francisco 


hot filament against chilling Unit of Union Carbide (19 and Carbon Corporation 
guard wire. 





The word “Eveready” is the trade-mark of National Carbon Co., Inc. 
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These Splendid 


Examples of 


CRESCENT 


Manufacture 
were 


Made from Start to Finish in the CRESCENT Plan 





The careful supervision given to the CONTROL CABLE 
manufacture of Crescent Wire and DROP CABLE 
Cable from raw material to finished 

. : LEAD COVERED CABLE 
product is only one reason why these MAGNET WIRE 
products are of a uniformly high PARKWAY CABLE 
quality. Engineering skill of a high order RUBBER POWER CABLE 
has been devoted for many years to SERVICE ENTRANCE 
the improvement of the processes of CABLE 
production, and applying those im- SIGNAL CABLE 


provements to CRESCENT products so lana cen 
that they last longer and perform bet- WEATHERPROOF WIRE 


ter on even the toughest assignments. 











All types of Building Wire and all 
kinds of Special Cables to meet 
A.S.T.M., A.R.A., 1.P.C.E.A., N.E.M.A. 
and all Railroad, Government and 
Utility Companies’ Specifications. 
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ACCT’S RECEIVABLE 


Mes 
SERVICE BILLING | 


A ; CASH POSTING 


ARREARS BILLING | 


For complete 


and more informative records 


@ In re-equipping your accounting department, don't consider only 
your current Service Billing needs. This type of billing comprises only 
3°%, of present day customer accounting costs. 


@ Investigate the punched card method of accounting which, in addi- 
tion to Service Billing, will facilitate the handling of Cash Posting, 
Ledger Balancing, Discounts, and Arrears and Merchandise Billing. 
This method will also enable you to control Accounts Receivable, 
Meter Deposits and other important functions. 


@ This modern electric Accounting method offers complete and more 
informative records to the customer, the district offices, the customer 
service department and the management. Write for complete infor- 
mation today. 


INTERNATIONAL BUSINESS MACHINES CORPORATION 


WORLD HEADQUARTERS BUILDING cote BRANCH OFFICES IN 
590 MADISON AVENUE, NEW YORK, N. Y. PRINCIPAL CITIES OF THE WORLD 
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If you are interested, naturally 
you will want to know 


1¢ What the product is you are to sell, and 
why it is better than the “substitutes” 
proposed? 


2° Who will be interested in buying? Is 
there a market for it among the men 
and women you know? 


3 ¢ What “resistance” will you meet? 


4° What will be your compensation? 


The “Sales Manual” photo- 
graphed above answers these questions. 
If you are interested in taking on the 
job of helping to bring about in your 


own community a better understanding 
of business, get in touch with your 
Chamber of Commerce, or Trade As- 
sociation, or write Nation’s Business 
for an explanatory pamphlet,—no ob- 
ligation. 





This advertisement is published by 


NATION'S BUSINESS 


—a magazine devoted to interpreting business to itself, 
and bringing about a better understanding of the intri- 
cate relations of government and business. The facts 
published here are indicative of its spirit and contents. 
Write for sample copy to NATION’S BUSINESS, 
WASHINGTON, D. C. 
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UT BARCOS TO WORK 


ON ANY SIZE HAMMER JOB AND 
WATCH YOUR COSTS DROP 


BARCO hammers—powerful, portable and eco- 
nomical—are the reason utility corporations 
find their hammer costs are being reduced. 
Street openings, driving ground rods, drilling 
for blasting and many other obvious uses. 


Would you like a list of the users in your field? 


BARCO MANUFACTURING CO. 


1803 W. Winnemac Ave. Chicago, Ill. 


RCO,” ai 
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PROFESSIONAL DIRECTORY 


© This page is reserved for engineers and engineering concerns especially equipped by 
experience and trained personnel to serve utilities in all matters relating to rate questions, 
appraisals, valuations, special reports, investigations, design and construction. « « 














THE AMERICAN APPRAISAL GOMPANY 


INVESTIGATIONS e VALUATIONS © REPORTS 
PROPERTY EXAMINATIONS AND STUDIES for 
ACCOUNTING AND REGULATORY REQUIREMENTS 

CHICAGO - MILWAUKEE - NEW YORK - WASHINGTON ~ And Other Principal Cities 








oxox FOTY, Hacon « Davis, anc. errs cases 


CONSTRUCTION ° APPRAISALS 
Engineers 


OPERATING COSTS INTANGIBLES 
VALUATIONS AND REPORTS 


CHICAGO PHILADELPHIA NEW YORK DALLAS WASHINGTON 








SANDERSON & PORTER 


ENGINEERS 


VALUATION DEPARTMENT 
APPRAISALS AND RATE QUESTIONS 


CHICAGO NEW YORK SAN FRANCISCO 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and re- 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 


JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION—VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 








EARL L. CARTER 
Consulting Engineer 
REGISTERED IN INDIANA AND NEW YORK 
PUBLIC UTILITY 
VALUATIONS AND REPORTS 
814 Electric Building Indianapolis, Ind. 


JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection wit 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 








EDWARD J. CHENEY 


ENGINEER 
Public Utility Problems 


61 BROADWAY NEW YORK 











SPOONER & MERRILL, INC. 
Consulting Engineers 


Design—Supervision of Construction 
—Reports—Examinations—Valuations 
20 North Wacker Drive Chicago, Ill. 
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How to Save 


Make-up 


and Boost Turbine Hours 





Over half the power generated 
for industry in America comes 
from turbines using Gargoyle 
D.T.E. Oil Light. Socony- 


Vacuum’s experience with over 
9,000 turbines helps find oper- 


ating economies 


9 LENGTH OF SERVICE and turbine 
hours per gallon of “make-up,” no tur- 
bine oils measure up to Gargoyle D.T.E. Oil 
Light. That is why more than half the coun- 
try’s turbines rated 5000 kw. and over use 
them exclusively. This wealth of turbine 
operating experience Socony-Vacuum 
places at the disposal of your men. 


Socony-Vacuum has “kept cases” on tur. 
bine operation. This experience is made _ 
available without cost to turbine men, 
Pamphlets prepared on this subject will be 
sent at your request. In addition, see the | 
newmoviecalled “The InsideStory,” which 
reveals exactly what Correct Lubrication 
does. Just write to the nearest Socony- 
Vacuum office for these aids. 


“72 Years of Experience Calling” 


That is what the chief of a great utility 

wrote to one of his station superintendents. 
For when the Socony-Vacuum Represen- 
tative calls on you, he brings to your prob- 
lems the greatest experience in the oil busi- 
ness. Many operators find this experience 
helps them to chalk up records for efficiency 
and economy. Why not make sure te seeif | 
our man has something you can tum to 
your advantage? 


SOCON Y-VACUUM 


OIL COMPANY, 


INCORPORATED 


STANDARD OIL OF NEW YORK DIVISION - WHITE STAR DIVISION » LUBRITE DIVISION - MAGNOLIA PETROLEUM COMPANY 
CHICAGO DIVISION - WHITE EAGLE DIVISION - WADHAMS OIL COMPANY - GENERAL PETROLEUM CORPORATION OF CALIFORNIA 


MAKERS OF MOBILGAS, MOBILOIL, 


GARGOYLE INDUSTRIAL LUBRICAS 
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Guaranteed Pipe Wrench that Reduces 
Your Company’s Tool Expense 


You reduce your investment in "spare" wrenches by standardizing on 


Feietbs. Your men won't break any housings, weak part of old style 
wrenches. These wrenches stay on the job because they're all-alloy, safe 
and powerful. 

And because the housings won't break, you save 75°, of your usual ex- 
pense for wrench repairs. The more wrenches you have in use, the more 
that saving runs into money—the more your credit for a profitable 
economy. 

Workmen take better care of FRITZAQDIDs because they like them—be- 
cause of the fine balance, comfort-grip |-beam handle, no-slip no-lock 
jaws of chrome molybdenum alloy, handy pipe scale on the hook jaw, 
adjusting nut that spins easily in all sizes, 6" to 60". 

Millions in use all over the world, busy cutting tool expense. Ask your 
Supply House. Buy them—they're one way to help cure your headache of 
mounting expense. 


The Ridge Tool Company, Elyria, Ohio 
<= RILCSID End Wrench—a labor—time 


saver that pays for itself in every kit 


This special FRUEZEQID gets at pipes against flat surfaces, in tight places, 
where regular wrenches are nearly useless. Same unconditional housing 
guarantee—no extra cost. Sizes 6" to 36". It pays to put them in every kit. 
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THIS BIG, FAST-SELLING 
PLYMOUTH iS THE 
“RIDE’’ SENSATION OF 
THE LOW-PRICE FIELD 
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THE ADKIN 
THE “DE LUXE 





